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URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[24  CFR  Part  880] 

[Docket  No.  R-79-8631 

Section  8  Housing  Assistance 
Payments  Program  for  New 
Construction 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — ^Federal  Housing 
Commissioner,  (HUD). 

ACTION:  Proposed  rule. 

summary:  The  regulation  governing  the 
Section  8  new  construction  program  is 
being  revised  to  accomplish  three  major 
objectives.  First,  the  language  of  the 
regulation  has  been  simplified  and  the 
format  altered  to  make  ^e  regulation 
easier  to  read  and  use.  Also,  Die 
regulation  has  been  reviewed  to  make 
sure  that  all  necessary  material  is 
included  and  that  material  which  is  not 
appropriate  for  inclusion  no  longer 
appears.  Second,  rent  cost  and 
amenities  limitations,  and  requirements 
for  cost  justification  of  rents  in  certain 
cases,  have  been  added  in  order  to 
control  and  reduce  the  costs  of  the 
program.  Third,  processing  changes 
have  been  made  to  assure  coordination 
of  Section  8  and  HUD  mortgage 
insurance  programs  with  fewer 
developer  submissions  and  to  reduce 
and  level  out  field  office  workload  in 
order  to  improve  the  efficiency  and 
quality  or  processing. 

In  addition,  marketing  requirements 
are  revised  so  that  owners  of  non- 
elderly  family  projects  located  in  non- 
impacted  juris^ctions  will  adopt  and 
implement  a  marketiag  plan  for  outreach 
to  persons  residing  in  impacted 
jurisdictions. 

This  regulation  does  not  apply  to 
projects  developed  under  other  Section  8 
regulations  including  Parts  881, 882,  883 
and  885,  except  as  provided  in  those 
Parts. 

COMMENTS  DUE:  August  13, 1979. 
ADDRESS:  Comments  should  be  filed 
with  the  Rules  Docket  Clerk,  Office  of 
General  Counsel,  Room  5218, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Washington.  D.C.  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Hipps,  Office  of  Multi-family 
Housing  Development,  Room  6128, 
Department  of  Housing  and  Urban 


Development,  451  Seventh  Street  SW^ 
Washington,  D.C.  20410,  202-7S&-67aa 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Since 
this  is  a  proposed  regulation,  it  will  not 
be  implemented  until  after  it  is 
published  for  effect  The  Department  Is 
greatly  interested  in  receiving  comments 
on  all  of  the  proposed  changes  so  diat 
they  may  be  carefully  considered  in 
developing  the  final  regulation.  The 
major  change  included  in  the  proposed 
regulation  are  discussed  below. 

Language  and  Format 

A  primary  purpose  of  this  pressed 
revision  of  Part  880  is  to  simplify  the 
language  of  the  regulation  and  generally 
to  improve  readability  and  ease  of  use. 

A  brief  summary  has  been  added  as 
Subpart  A  so  that  the  general  concepts 
of  the  program  can  be  understood 
without  reading  the  entire  regulatioa  To 
improve  usability,  the  remainder  of  the 
regulation  has  been  divided  into  various 
segments  which  generally  flow 
chronologically  firam  proposal 
submission  through  project  occupancy 
and  management. 

In  order  to  aid  in  understanding  the 
program,  the  proposed  regulation  makes 
several  changes  in  the  basic  terms  used 
to  describe  the  rent  and  assistance 
concepts  of  the  program. 

1.  The  term  “total  housing  expense” 
has  replaced  the  term  “gross  rent” 
which  was  confusing  because  the  utility 
allowance  (formerly  “allowance  for 
utilities  and  other  services”)  making  up 
part  of  the  gross  rent  was  not  rent  at  all 
but  rather  an  estimate  of  tenant-paid 
utilities  and  other  services  not  included 
in  the  contract  rent.  Total  housing 
expense  is  the  sum  of  the  contract  rent ' 
and  utility  allowance,  if  any,  for  a  unit. 

2.  The  term  “total  family  contribution” 
has  replaced  the  term  “gross  family 
contribution.”  It  consists  of  the  “tenant 
rent,”  a  new  term  which  has  been  added 
to  describe  the  portion  of  the  total 
family  contribution  payable  directly  by 
the  family  to  owner,  and  any  utility 
allowance  for  the  unit  the  family  is 
leasing. 

3.  The  term  “housing  assistance 
payments”  includes  two  payments — the 
“housing  assistance  payment  to  the 
owner”  and  in  some  cases  aii  additional 
“housing  assistance  payment  to  the 
family.”  The  housing  assistance 
payment  to  the  owner  for  a  leased  unit 
is  the  difference  between  the  contract 
rent  and  the  tenant  rent  described  in 
number  2  above.  An  owner  may  also 
receive  a  housing  assistance  payment 
for  a  vacant  unit.  An  additional  housing 
assistance  payment  to  the  family  is 
made  only  if  the  utility  allowance 


described  in  number  1  above  is  greater 
than  the  total  family  contribution,  in 
which  case  the  family  is  paid  the 
difference  between  the  two  in  order  that 
the  allowed  total  family  contribution  is 
not  exceeded. 

With  these  new  terms,  the  basic  rent 
and  assistance  concepts  of  the  program 
ofin  now  be  expressed  in  several  simple 
formulas: 

(1)  Total  housing  expense  =  contract 
rent  -f-  utility  allowance. 

(2)  Total  family  contribution  =  tenant 
rent  utility  allowance.  (Where  the 
utility  allowance  is  greater  than  the  total 
family  contribution,  the  tenant  rent  is  0 
and  housing  assistance  payment  to 
family  =  utility  allowance  —  total 
family  contribution.) 

(3)  Housing  assistance  payment  to 
owner  »  contract  rent  —  tenant  rent 

(4)  Housing  assistance  payments  (to 
owner  and  to  family,  where  applicable) 
=  total  housing  expense  —  total  family 
contribution. 

Several  other  terms  have  been 
introduced  or  revised  for  purposes  of 
clarification  or  simplification.  For 
example,  the  proposed  regulation  now 
uses  “contract  administrator”  to 
describe  either  HUD  or  the  PHA  as  the 
party  contracting  with  the  owner  for 
housing  assistance  payments. 

Cost  Containment 

In  the  interest  of  providing  housing  at 
the  lowest  possible  costs  and  rents,  and 
thereby  serving  more  families  with 
available  funding,  the  proposed 
regulation  includes  the  addition  of 
several  major  cost  containment  features. 

1.  Revised  Limitation  on  Rents 
Including  Cost  Justification.  Although 
rent  reasonableness  has  been  a  major 
determination  of  Section  8  project 
acceptability  since  the  inception  of  the 
program,  it  has  been  implemented 
mainly  through  HUD  handbooks,  and  an 
adequate  explanation  has  never  been 
included  in  ffie  regulation.  In  addition  to 
explaining  rent  reasonableness,  the 
proposed  regulation  includes  more 
stringent  standards  in  determining  the 
reasonableness  of  rents. 

The  current  rent  reasonableness  test 
allows  rents  in  Section  8  projects  to 
exceed  rents  for  comparable  unassisted 
units  by  up  to  15  percent  without  cost 
justification  of  any  kind  (to  compensate 
for  increased  security  and  management 
costs  for  family  housing,  and  the 
additional  costs  for  management  and 
special  amenities  and  design  features 
for  elderly  housing,  and  for  higher 
financing  costs  for  all  assisted  housing), 
and  by  anadditional  5  percent  with  cost 
justifitttion.  Two  changes  have  been 
made  in  thia  area:  (1)  the  proposed 


Federal  Register  /  Vol.  44.  No.  114  /  Tuesday.  June  12,  1979  /  Proposed  Rules 


3: 


reasonableness  test  would  permit 
Section  8  rents  to  exceed  comparable 
rents  by  a  maximum  of  10  percent,  and 
(2)  any  rents  above  comparable  rents 
would  have  to  be  justified  by  cost 
estimates  during  processing  and  by  cost 
certification  at  the  time  the  project  is 
completed.  Small  and  partially-assisted 
projects  for  non-elderly  families  would 
be  exempt  from  this  cost  justification. 

These  changes,  as  well  as  the 
continuation  of  current  Fair  Market  Rent 
limitations,  are  contained  in  Section 
880.204(b).  These  revisions  represent  a 
major  policy  change  which  is  expected 
to  help  avoid  excessive  expenditures 
under  this  program. 

2.  Limitation  on  Replacement  Costs. 

To  aid  in  controlling  costs  and  assuring 
that  Section  8  projects  will  be  of 
“modest  design,”  li^ts  on  project 
replacement  costs  have  been  included  in 
S  880.204(d).  For  the  purpose  of 
obtaining  comments,  the  numerical 
limits  are  included  in  the  proposed 
regulation:  however,  the  ^al  regulation 
will  state  that  the  limits  will  be 
established  initially,  and  updated 
periodically  thereafter,  by  notice  to  the 
field  offices. 

’The  nuunerical  limits  as  proposed  are 
high  enough  to  allow  the  use  of  all  HUD 
mortgage  insurance  programs.  Also,  the 
proposed  regulation  contains  provisions 
similar  to  HUD  mortgage  insurance 
programs  which  provide  for  increases  in 
the  limits  in  high  cost  areas  and 
additional  increases  in  Alaska,  Guam 
and  Hawaii. 

This  limitation  will  require  the  ^ 
submission  of  a  replacement  cost  " 
estimate  by  the  developer  at  the 
preliminary  proposal  stage  and  a 
certification  of  actual  cost  after 
completion  of  the  project,  except  in  the 
case  of  partially-assisted  projects  for 
non-elderly  families  which  are  exempt 
fit)m  the  limitation  because  of  their 
predominantly  unassisted  nature. 

3.  Limitation  on  Amenities.  The 
cuurrent  regulation  does  not  expressly 
exclude  amenities  or  design  features 
considered  luxurious,  and  some  fear  has 
been  expressed  that  luxury  level 
projects  could  result  under  the  program. 
The  proposed  regulation  prohibits  the 
inclusion  of  amenities  or  design  features 
which  would  exceed  the  standcuds  of 
modest  quality  housing  in  the  area  in 
wUch  the  project  is  proposed.  Partially- 
assisted  projects  for  non-elderly  families 
are  exempt  from  this  limitation  because 
of  their  predominantly  unassisted 
nature.  See  S  880.204(e). 

4.  Amendments.  The  Department  may 
include  in  the  final  regulation  provisions 
designed  to  reduce  the  volume  of 
amendments  to  Section  8  new 


construction  projects.  One  change 
currently  under  consideration  would 
place  a  cap  on  the  percentage  increase 
allowable  beyond  the  point  of  initial 
reservation  of  funds.  Die  Department 
invites  the  public  to  comment  on  this 
potential  change  as  well  as  to  suggest 
alternative  measures  for  improving 
control  of  amendments. 

limitation  on  Distributions 

Section  880.205  of  the  proposed 
regulation  limits  the  distributions  that 
can  be  made  to  profit-motivated  owners 
out  of  surplus  project  funds,  with 
different  rates  of  return  for  syndicated 
and  non-syndicated  owners,  and  for 
family  and  elderly  housing.  The 
Department  believes  that  a  lower  rate  of 
return  for  syndicated  owners  is  justified 
by  the  fact  that  in  a  case  of  syndicated 
ownership  a  substantial  profit  is 
received  initially.  Accordingly,  HUD 
believes  that  a  lower  rate  of  return  in 
these  cases  provides  sufficient  incentive 
to  promote  development  The  higher 
rates  of  return  for  family  projects  are 
intended  to  provide  additional  incentive 
for  developers  to  provide  this  “hard  to 
get”  type  of  housing. 

The  inoposed  rates  of  return  are  at 
levels  similar  to  those  used  by  many 
state  housing  finance  and  development 
agencies  participating  in  the  Section  8 
program.  For  non-syndicated  owners, 
the  permitted  rate  of  rqhim  after  the  first 
year  will  be  applied  to  total  housing 
expense,  so  that  the  amount  of  the 
return  will  keep  pace  with  annual 
increases  in  total  housing  expense. 

Return  is  to  be  calculated  annually, 
and  shortfalls  in  one  year  may  be  paid 
fit)m  excess  funds  accumulated  in  the 
next  five  years. 

The  appropriate  FHA  programs 
regulations  %vill  be  amended  by  the 
addition  of  a  provision  stating  that 
distribution  of  project  funds  to 
mortgagors  and  the  use  of  funds 
remaining  after  distribution  will  be 
governed  by  the  Part  880  regulation  in 
those  cases  where  an  insured  project 
receives  Section  8  assistance. 

Pipeline  Processing 

The  proposed  regulation,  in  8  880.302, 
requires  that  previously  submitted 
approvable  proposals  “in  the  pipeline” 
which  have  not  been  funded  ^ 
reviewed  first  when  any  new  contract 
authority  becomes  available.  This  will 
both  reduce  the  level  out  field  office 
woridoad  by  requiring  the  offices  to 
consider  previously  submitted,  high 
quality  proposals  before  issuing  Ae 
Notification  of  Fund  Availability 
soliciting  the  submission  of  new 
proposals  which  would  require  full- 
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reviews.  These  provisions  are  contained 
in  8  880.302. 

Preapproved  Sites 

Currently,  requests  for  preapproved 
sites  may  be  submitted  at  any  time. 

Such  requests  may  be  received  when  no 
contract  authority  is  available,  or  when 
the  field  office  has  little  time  to  review 
such  requests.  Also,  scattered 
submissions  preclude  comparison  of 
requests.  The  proposed  relation 
(8  880.303)  states  that  to  the  extent 
feasible  such  requests  should  be 
submitted  early  in  the  fiscal  year.  The 
purpose  is  to  enable  field  offices  to 
compare  and  approve  requests  prior  to 
publication  of  the  Notification  of  Fund 
Availability. 

The  proposed  regulation  also  permits 
local  government  selection  of 
developers  on  a  competitive  basis  for 
preapproved  sites  acquired  with 
Community  Development  Block  Grant 
(CDBG)  funds. 

'  HnaUy,  in  order  to  reduce  field  office 
processing,  projects  on  preapproved 
sites  not  subject  to  competitive  selection 
may  skip  the  preliminary  proposal  stage. 
The  first  submission  would  be 
comparable  to  a  final  proposal. 

NOFA 

Under  current  procedures,  a  field 
office  issues  various  Notifications  of 
Fund  Availability  (NOFAs)  throughout 
the  year  requesting  the  submission  of 
proposals  for  the  various  allocation 
areas  within  its  jurisdiction.  The  process 
is  repetitive  and  time-consuming  for  the 
field  office,  and  occasionally  permits 
NOFAs  to  be  deferred  until  so  late  in  the 
fiscal  year  that  proper  processing  and 
selection  become  difficulL  Also, 
developers  are  frequently  unaware  of 
when  NOFAs  %vill  be  issued  for  areas  in 
which  they  are  interested  and,  therefore, 
are  unable  to  begin  preparing  proposals 
in  advance  of  the  NOFA. 

Section  880.304  of  the  proposed 
regulation  requires  a  sin^e  publication 
which  will  provide  notice  that  the  field 
office  will  accept  proposals  for  the 
various  allocation  areas  within  its 
jurisdiction.  Specific  information  for 
each  allocation  area  will  be  contained  in 
a  detailed  NOFA  which  will  be  provided 
by  the  field  office  on  request 

Proposals  for  projects  for  non-elderly 
families  will  be  accepted  as  long  as 
contract  authority  remains  available 
and  will  be  reviewed  on  a  monthly 
cycle.  Proposals  for  projects  for  the 
elderiy  wffi  be  accepted  only  up  to  a  set 
deadline  date.  The  reason  for  the 
differentiation  between  proposals  for 
family  and  elderly  projects  is  the 
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relatively  small  number  of  proposals  for 
family  projects. 

Small  and  Partially-Assisted  Projects  for 
Non-Elderly  Families 

In  order  to  aid  in  deconcentration  of 
assisted  famUy  housing,  and  thereby 
increase  economic  integration  while  at 
the  same  time  lessening  the  impact  of 
such  housing  on  a  neighborhood,  the 
proposed  r^ulation  contains 
exemptions  from  program  requirements 
and  special  preferences  to  encourage 
development  of  small  projects  for  non- 
elderly  families  (20  units  or  fewer)  and 
partially-assisted  projects  for  non- 
elderly  families,  i.e.,  projects  of  more 
than  50  units  of  which  20  percent  or  less 
are  assisted  under  Section  8. 

1.  Small  Projects.  Exempt  from  cost 
justification  requirement  of 

§  880.204(b)(2)  and  limitation  on 
distributions  of  8  880.20S.  Special 
preferences  in  selection  for  technical 
processing  (8  880.306(b))  and  ranking 
(8  880.307). 

2.  Partially-Assisted  Projects.  Exempt 
from  cost  justification  requirement  of 

8  880.204(bK2).  limitation  on 
replacement  costs  of  8  880.204(c), 
limitation  on  amenities  of  8  880.204(e) 
and  limitation  on  distributions  of 
8  880.205.  Special  preferences  in 
selection  for  technical  processing 
(8  880.30e(b))  and  ranking  (8  880.307). 

Changes  in  Selection  Procedures 

The  current  regulation  permits  field 
offices  to  (1)  place  all  acceptable 
proposals  in  technical  processing  and 
then  rank  all  those  found  approvable  in 
order  to  make  selections  or  (2)  identify 
clearly  superior  proposals,  place  only 
those  clearly  superior  proposals  in 
processing,  and  select  those  projects 
without  further  comparison  to  any 
others  submitted.  In  some  cases,  held 
offices  have  processed  far  more 
proposals  than  could  be  funded,  which 
creates  costly  delays  to  both  the  held 
ohice  and  the  prospective  developers.  In 
other  cases,  where  the  clearly  superior 
standard  was  used  to  reduce  the 
processing  burden  on  the  held  office,  it 
was  not  applied  in  a  consistent  manner 
because  it  was  not  dehned  but  was  left 
to  subjective  judgment. 

The  proposed  regulation  continues  the 
requirement  for  a  preliminary  evaluation 
of  all  proposals.  If  the  number  found 
acceptable  for  further  processing 
substantially  exceeds  the  number  which 
can  be  processed  expeditiously,  the  held 
office  is  authorized  to  reduce  the 
number  of  proposals  to  be  placed  in 
technical  processing  by  the  use  of 
specihed  comparison  factors  (see 
8  880.306(b))  instead  of  die  dearly 


superior  standard.  This  approach 
assures  that  competition  is  maintained, 
and  a  pipeline  of  approvable  proposals 
is  identihed,  without  causing  undue 
delay  and  processing  burden. 

Improved  Coordination  of  Section  8  and 
Mortgage  Insurance  Programs 

The  proposed  regulation  has 
eliminated  any  request  at  preliminary 
proposal  for  special  submissions  for 
projects  requesting  mortgage  insurance. 
At  later  stages  of  processing,  all 
duplication  of  documents  and  reviews 
between  the  two  programs  has  been 
eliminated.  Section  8  documents  and 
processing  will  constitute  only  a  minor 
addition  to  the  HUD  mortgage  insurance 
program  requirements.  (See 
88  880.306(d)  and  880.308(b).) 

Review  of  Architectural  Drawings 

The  proposed  regulation  requires  held 
ofhce  review  of  all  hnal  architectural 
drawings  and  specifications  to  assure 
that  excessive  amenities  are  not 
included.  (See  8  880.310.)  HUD  also 
reserves  the  right  to  review  on  a  case- 
by-case  basis  for  compliance  with  HUD 
Minimum  Property  Standards;  this 
review  is  now  and  will  continue  to  be 
done  for  all  HUD  mortgage-insured 
projects  as  part  of  mortgage  insurance 
processing. 

Site  and  Neighboriiood  Standards 
Unchanged 

The  proposed  regulation  does  not 
alter  the  current  site  and  neighboriiood 
standards.  Revisions  to  these  standards 
have  been  published  for  comment. 
Comirents  have  been  received  and  are 
currently  under  study.  When  new . 
standards  are  published,  they  will 
replace  the  standards  contained  in  this 
regulation. 

Rent  Increase  During  Constructioo 

The  current  regulation  prohibits  rent 
increases  during  the  construction  period 
except  in  very  limited  circumstances.  A 
number  of  requests  for  waivers  of  this 
provision  have  been  received,  and  many 
have  been  granted  because  of  the 
unforeseeable  nature  of  the 
circumstances  which  occasioned  the 
requests  and  the  hardships  which  would 
result  if  increases  were  not  granted.  The 
proposed  regulation  would  permit  rent 
increases  during  construction  under 
certain  circumstances  described  in 
8  880.403.  These  provisions  are  similar 
to,  but  not  the  same  in  all  respects  as, 
the  current  bases  for  mortgage  increases 
under  HUD  mortgage  insurance 
programs. 


Contract  Provisions 

Two  major  changes  in  the  Housing 
Assistance  Payments  Contract  are 
included  in  the  proposed  regulation. 

First,  the  provision  for  an  initial  term  of 
five  years  renewable  at  the  sole  option 
of  the  owner  for  up  to  the  maximum 
total  term  of  the  Contract  has  been 
deleted.  Under  8  880.502  of  the  proposed 
regulation,  the  Contract  will  be  executed 
for  a  single  term  without  optional 
renewals.  The  reason  for  this  change  is 
to  assure  that  units  built  under  the 
Section  8  program  remain  available  as 
assisted  housing  for  the  total  term  of  the 
Contract.  The  second  change,  in 
8  880.504,  has  the  same  purpose.  It 
places  a  10  percent  limitation  on  the 
leasing  of  assisted  units  to  ineligible 
families  without  the  prior  approval  of 
HUD  and  provides  for  appropriate 
remedies,  including  a  reduction  of  the 
number  of  units  covered  by  the 
Contract. 

'  A  new  provision  is  included  in 
8  880.501(a),  similar  to  a  provision  in  24 
CFR,  Part  811.  It  permits  execution  of  the 
Contract  upon  acceptable  physical 
completion  of  the  project,  even  though 
evidence  of  completion  in  other  respects 
is  not  yet  acceptable.  In  such  cases, 
however,  and  until  acceptable 
completion  of  all  such  other  , 

requirements,  housing  assistance 
payments  will  be  limited  to  the  amount 
of  debt  service,  and  rent-up  and 
occupancy  will  be  subject  to  field  office 
conditions. 

Changes  have  been  made  in 
8  880.502(a)  to  limit  the  availability  of  a 
40-year  maximum  Contract  term  to 
projects  which: 

(1)  Are  not  financed  with  the  aid  of  a . 
loan  insured,  co-insured,  made, 

'  guaranteed  or  intended  for  purchase  by 
the  Federal  Government,  ^ 

(2)  Are  owned  or  Hnanced  by  a  loan 
or  loan  guarantee  from  a  state  or  local 
agency, 

(3)  Are  intended  for  occupancy  by 
non-elderly  families,  and 

(4)  Are  located  in  an  area  designated 

by  HUD  as  requiring  special  fixuincing 
assistance.  ,  ' 

Increased  Housing  Opportunities  for 
Non-elderly  Families  Residing  in 
Impacted  Jursidictions 

The  revised  regulation  includes  new 
provisions  under  whidi  owners  of  non- 
elderly  family  projects  that  are  located 
in  non-impacted  jurisdictions  will  be 
required  to  adopt  and  implement  a 
marketing  plan  to  promote  occupancy  in 
these  projects  by  families  living  in 
impacted  jurisdictions. 
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An  impacted  jurisdiction  is  defined  in 
f  880.201  as  a  jnrisdictitHi  (smallest  unit 
of  general  local  government)  in  a 
Standard  Metropolitan  Statistical  Area 
(SMSA)  where  the  ratio  of  lower  income 
families  to  total  families  is  materially 
higher  than  the  ratio  of  lower  income 
families  to  total  families  for  the  entire 
SMSA. 

The  objective  of  these  provisions  is  to 
help  achieve  the  Departmental  policy  of 
increasing  housing  opportunities  for 
lowCT  income  fences,  and  to  promote 
the  objective  contained  in  the  Housing 
and  Community  Development  Act  of 
1974,  as  amended,  for  spatial 
deconcentration  of  housing 
opportunities  for  lower  income  families 
and  reduction  of  isolation  of  such 
families. 

These  provisions  %vill  be  coordianted 
with  other  HUD  actions  to  be  taken  in 
the  near  future  with  respect  to  housing 
and  community  development  programs 
aimed  at  promoting  mobility  and 
increased  housing  dioice.  Tliis  will 
involve  participation  by  public  housing 
agencies,  local  government  community 
d^elopment  program  agencies,  area¬ 
wide  planning  organizations,  and 
nonp^t  and  other  private  sector 
agencies  and  oigani^tions  concerned 
with  these  objectives. 

Section  880.308(a)  provides  that  final 
proposals  for  non-elderly  family  projects 
located  in  non-impacted  jurisdictions 
will  contain  a  maiiceting  idan  to  addeve 
occupancy  of  units  by  families  from 
impacted  jurisdictions.  The  plans  will 
indude  activities  and  efforts  needed  to 
achieve  an  apinropriate  level  of  initial 
and  subsequent  occupancy  by  such 
families.  TUs  would  be  similar  to  the 
affirmative  fair  housing  mariceting 
activities  pursuant  to  current 
requirements  for  achieving  occupancy 
by  minority  households. 

Secticm  880.001(a)  provides  that  initial 
marketing  to  impact^  area  families  is 
to  begin  one  month  prior  to  marketing  to 
non-impacted  area  families.  However, 
apjdications  from  such  families  will  not 
be  accepted  until  the  date  of  initiation  of 
mariceting  to  other  families,  which  date 
will  also  be  die  announced  date  for 
acceptance  of  applicatkms  from  all 
applicants. 

Section  880.311(c)  provides  for  HUD 
notification  of  FH^,  community 
development  agendes,  metropolitan- 
wide  clearinghouses,  and  fair  housing 
organizations  as  to  projects  that  are 
about  to  begin  construction.  These 
agendes  may  dten  infonn  impaded  area 
families  idio  may  be  interested  in 
occupying  the  housing.  Owners  will 
contact  these  agendes  again  for  specific 


referrals  during  the  initial  and 
subsequent  marketing  periods. 

As  further  incentive  for  owners  to 
meet  these  requirements  and  implement 
effective  marketing  plans,  the  ranking 
ssfstem  for  selecting  amnng  competing 
proposals  established  pursuant  to 
S  8M.307(b)  will  indude  the  extent  of 
previous  experience  or  other  evidence  of 
conqietence  of  the  owner  and  other 
participants  in  the  development  of  non- 
elderly  family  housing,  and  in  marketing 
units  located  in  non-impacted 
jurisdictions  to  families  from  impacted 
jurisdictions  subsequent  to  the 
estaUishment  of  this  requirement  These 
same  factors  will  also  be  used  in  the 
selection  of  proposals  for  further 
technical  iHt>oe8sing  as  innvided  in 
S  880.30e(b). 

In  addition,  conq>liance  with  the 
various  marketing  requirements 
established  pursuant  to  1 880.601  is  one 
of  the  conditions  for  making  vacancy 
payments  to  owners  under  f  08a611. 

HUD  intends  to  monitor  compliance 
with  these  requirements  and  with  ffie 
affirmative  fair  housing  marketing 
requirements  fiirough  the  management 
review  checklist  in  the  appropriate 
Section  8  handbooks.  This  wiU  focus  on 
reviews  of  initial  and  subsequent 
mariceting  activities  and  the  records  of 
owners  as  to  the  race  and  place  of 
previous  occupany  of  both  applicants 
and  occupants  of  projects,  for 
conqMiison  with  die  mariceting 
standards  established  pursuant  to 
8  880.308(a)(4)  and  (5). 

Residency  Requirements  and 
Preferences 

Section  880ie03(bKl)  prohibits 
residency  requirements  and  preferences 
in  establishing  criteria  for  the  selection 
of  tenants.  This  provision  is  being  added 
to  the  regulation  as  part  of  the 
Department’s  efforts  to  promote  the 
objective  of  spatial  deconcentration  of 
housing  opportunities  for  lower  income 
families. 

Project  Reserves 

Two  project  reserves,  an  operating 
deficit  escrow  and  a  replacement 
reserve,  have  been  added  in  1 880.602. 
Experience  with  both  HUD  mortgage 
insurance  programs  and  the  state 
agency  program  indicates  that  reserves 
are  an  important  form  of  insurance 
against  default  on  the  basis  of  operating 
shwtfalls  during  the  early  years  of  a 
project  and  extraordinary  maintenance, 
repair  and  capital  costs  in  later  years. 

The  operating  deficit  escrow  is  s«>*  at  2 
percent  of  total  replacement  cor  lU 
profit-motivated  owners;  there , 
escrow  requirement  for  nonprofit 


owners.  One-half  of  the  unused  escrow 
will  be  released  at  the  end  of  the  third 
year  of  project  operation  and  the 
remainder  at  the  end  of  the  fourth  year. 

The  replacement  reserve  is  to  be  built 
up  by  annual  deposits  equal  to  S  percent 
of  total  housing  expenses  for  elderly 
projects  and  7  percent  for  non-elderiy 
family  projects.  Total  housing  expense 
was  used  as  the  basis  for  these  annual 
deposits  to  the  replacement  reserve 
rather  than  replacement  cost  because  it 
reflects  cost  increases  over  time.  The 
reserve  must  be  built  up  to  and 
maintained  at  a  level  determined  by 
HUD  to  be  sufficient  to  meet  projected 
requirements.  Should  the  reserve 
achieve  that  lev^  the  rate  of  deposits 
may  be  reduced  with  the  approval  of 
HUD.  On  the  other  hand,  should 
withdrawals  from  the  reserve  anH 
projected  requirements  make  this 
necessary,  higher  rates  of  deposit  may 
be  required  by  HUD  firom  tiiM  to  Hma. 

Tenninatkin  of  Tenancy  asu) 
Motfificathm  of  Leases 

He  {wovisions  regarding  termination 
'of  tenancy  have  been  expanded 
considerably.  Section  880.607  now 
specifies  that  a  tenancy  may  be 
terminated  by  the  owner  only  for  good 
cause  and  provides  detailed  notice 
requirements.  This  section  also  cmitains 
provisions  concerning  modification  of 
leases  as  of  the  end  of  any  lease  term. 

Other  Management  Changes 

1.  Section  880.001(d)  adds  a 
requirement  for  the  submission  annually 
of  audited  financial  and  operating 
statements  so  that  HUD  can  assure  that 
a  project  is  being  properiy  managed. 

2.  Section  880.603(c)  provides  that 
owners  will  use  dieir  best  efforts  to 
achieve  occupany  by  families  with 
incomes  averagi^  at  least  40  percent  of 
the  median  income  in  the  area  for  the 
purpose  of  promoting  economically- 
mixed  housing  as  stated  in  Section  8(a) 
of  the  U.S.  Housing  Act  of  1937,  as 
amended. 

3.  Section  880.603(d)  requires  annual 
reexamination  of  the  tacomes  of  all 
assisted  families,  including  the  elderly. 
Currently,  only  biennial  review  is 
required  for  eldeiiy  families. 

4.  A  new  provision  is  added 
permitting  a  family  to  report  at  any  time 
a  diange  in  income  or  oAer 
circumstances  that  would  result  in  a 
decrease  of  its  required  family 
contribution.  However,  an  owner  may 
not  require  a  family  to  report  increases 
in  income  between  scheduled 
reexaminations. 

5.  Section  880.608  contains  a 
requirement  for  a  security  deposit  from 
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the  tenant,  rather  than  the  permissive 
provision  included  in  the  current 
regulation. 

Related  Section  8  Changes 

1.  Other  Section  8  Regulations.  The 
program  regiilations  for  substantial 
rehabilitation  (Part  881)  and  housing 
finance  and  development  agencies  (Part 
883)  are  currently  in  the  process  of  being 
revised  also.  Each  of  these  regulations 
will  reflect  the  revised  new  construction 
regulation  (Part  880),  particularly  as  it 
relates  to  major  programmatic  changes 
such  as  the  addition  of  new  cost 
containment  factors.  In  addition,  the 
regulations  will  contain  provisions 
which  pertain  to  the  unique  aspects  of 
the  individual  programs. 

2.  Mobile  Homes.  This  regulation  does 
not  include  provisions  for  a  Section  8 
program  which  would  assist  mobile 
home  owners  in  renting  space  in  newly* 
constructed  mobile  home  parks,  as 
authorized  in  Section  8(j)  of  the  United 
States  Housing  Act  of  1937  which  was 
added  by  the  Housing  and  Community 
Development  Amen^ents  of  1978. 
Conunents  on  such  a  program  are 
invited  at  this  time  to  assist  the 
Department  in  developing  a  proposed 
regulation. 

Applicability  of  Proposed  Regulation 

1.  The  revised  Part  880  will  apply  to 
all  proposals  for  which  a  notification  of 
selection  was  not  issued  before  the 
effective  date  of  the  revision.  Where  a 
notification  was  issued  for  a  proposal 
before  the  effective  date,  the  revised 
Part  will  apply  if  the  owner  notifies 
HUD  within  60  calendar  days  that  it 
wishes  the  revision  to  apply  and 
promptly  brings  the  proposal  into 
conformance. 

2.  Subparts  E  and  F  will  apply  to  all 
projects  for  which  an  Agreement  was 
not  executed  before  the  effective  date  of 
the  revision.  Where  an  Agreement  was 
so  executed: 

^a)  The  owner  and  HUD  may  agree  to 
make  the  revised  Subpart  E  applicable 
and  to  execute  appropriate  amendments 
to  the  Agreement  and/or  Contract. 

(b)  The  owner  and  HUD  may  agree  to 
make  the  revised  Subpart  F  applicable 
(with  or  without  the  limitation  on 
distribution)  and  to  execute  appropriate 
amendments  to  the  Agreement  and/or 
Contract. 

3.  However,  $  880.607.  Termination  of 
Tenancy  and  Modification  of  Leases, 
will  apply  to  all  projects,  including  those 
for  which  an  Agreement  or  Contract  was 
executed  before  the  effective  date  of  the 
revision. 

4.  In  the  interest  of  uniformity  of 
management  standards  in  Section  8  new 


construction  projects,  the  Department  is 
exploring  the  extent  to  which  Subparts  E 
and  F  should  be  made  applicable  in  the 
final  regulation  to  all  projects, 
consistent  with  the  ri^ts  of  owners 
under  existing  Contracts.  Comments  are 
speciffcally  invited  on  this  matter. 

Inapplicability  of  NEPA 

A  finding  of  inapplicability  regarding 
the  National  Environmental  Policy  Act 
of  1969  has  been  made  in  accordance 
with  HUD  procedures.  A  copy  of  this 
finding  of  inapplicability  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  Office  of 
the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Room  5218, 

Department  of  Housing  and  Urban 
Development  451  Seventh  Street  S.W., 
Washington,  D.C  20410. 

Accordingly,  it  is  proposed  to  amend 
Part  880  in  its  entirety  as  follows: 

PART  880— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

Subpart  A— Summary  and  ApplicabHity 

880.101  General. 

880.102  Processing. 

880.103  Construction  and  management. 

880.104  Applicability  of  revised  regulation. 

880.105  Applicability  to  proposals  and 
projects  under  24  CFR.  Part  811. 

Subpart  B— Oefinitiona,  Project  Eligibility 
and  Other  Requirements 

880.201  Definitions. 

880.202  Project  eligibility. 

880.203  Fair  market  rents. 

880.204  Limitations  on  contract  rents, 
replacement  costs  and  amenities. 

880.205  Limitation  on  distributions. 

880.206  Site  and  neighborhood  standards. 

880.207  Property  standards. 

880.208  Financing. 

880.209  Other  Federal  requirements. 

Subpart  C— Proposal  Submission  to  Start  of 
Construction 

880.301  Allocation  of  contract  authority  to 
field  offices. 

880.302  Procedures  for  resumption  of 
processing  of  proposals  and  preapproved 
site  requests. 

880.303  Special  procedures  for  certain 
categories  of  proposals. 

880.304  Publication  of  NOFA  and  receipt  of 
proposals. 

880.305  Contents  of  preliminary  proposal. 

880.306  Preliminary  evaluation  and 
technical  proressing. 

880.307  Selectioaof  proposals  and  use  of 
remaining  or  additional  contract 
authority. 

880.308  Contents  of  final  proposal. 

880.309  Review  of  final  proposals. 

880.310  Submission  and  review  of  working 
drawings,  architect's  certification  and 
requested  changes. 


Sec. 

880 Jll  Execution  of  agreement  (and  ACC  if 
applicable). 

Subpart  D— Conatruction  Parlod  and  Cost 
CartificatkMi 

880.401  Timely  performance  of  work. 

880.402  Inspections  during  construction. 

880.403  Increases  in  contract  rents  or  utility 
allowances  before  contract  execution. 

880.404  Project  completion. 

880.405  Cost  certification  and  adjustment  of 
contract  rents. 

Subpart  E— Housing  AasIstMice  Payments 
Contract 

880.501  The  contract 

880.502  Term  of  contract 

880.503  Maximum  annual  commitment  and 
project  account 

880.504  Reduction  of  number  of  units 
covered  by  contract 

880.505  Contract  administration  and 
conversions. 

880.508  Default  by  owner  (private-owner/ 
HUD  and  PHA-owner/HUD  projects). 
880.507  Default  by  PHA  and/or  Owner 
(Private-Owner/mA  Projects). 

Subpart  F  Management 

880.801  Responsibilities  of  owner. 

880.802  Project  reserves. 

880.603  Selection  and  admission  of  tenants. 

680.604  Tenant  rent 

880.605  Overcrowded  and  underoccupied 
units. 

880.606  Lease  requirements 

880.607  Termination  of  tenancy  and 
modification  of  leases. 

880.608  Security  deposits. 

880.609  Adjustments  of  contract  rents. 

680.610  Adjustmenf^of  utility  allowances. 

880.611  Conditions  W  receipt  of  vacancy 
payments. 

880.612  Reviews  during  management  period. 

Subpart  A— Summary  and 
Applicability. 

880.101  QanaraL 

(a)  Purpose.  The  purpose  of  the 
Section  8  program  is  to  provide  lower- 
income  families  with  decent  safe  and 
sanitary  rental  housing  through  the  use 
of  a  system  of  housing  assistance 
payments.  This  Part  contains  the 
policies  and  procedures  applicable  to 
the  Section  8  new  construction  program. 
In  addition  to  this  regulation.  Section  8 
new  construction  assistance  may  also 
be  made  available  through  State  housing 
finance  and  development  agencies  (24 
CFR,  Part  883,  Subparts  A-D),  in 
connection  with  financing  by  the 
Farmers'  Home  Administration  (24  CFR, 
Part  883,  Subparts  G  and  H)  or  in 
connection  with  direct  HUD  loans  for 
housing  for  the  elderly  or  handicapped 
(24  CFR  Part  885).  The  assistance  may 
be  provided  to  public  housing  agency 
owners  or  to  private  owners  either 
directly  from  HUD  or  through  public 
housing  agencies.  Section  8  may  also 
provide  assistance  in  substantially 


Federal  Register  /  Vol.  44,  No.  114  /  Tuesday,  June  12,  1979  /  Proposed  Rules  33809 


rehabilitated  housing  (24  CFR,  Part  881) 
or  in  existing  housing  in  acceptable 
condition  or  needing  only  moderate 
rehabilitation  (24  CFR,  Part  882).  This 
Part  does  not  apply  to  projects 
developed  under  other  Section  8 
program  regulations,  including  Parts  881, 
882, 883,  and  885,  except  to  the  extent 
speciflcally  stated  in  those  Parts. 

(b)  Housing  Assistance.  Under  the 
Section  8  new  construction  program, 
monthly  payments  are  made  directly  by 
the  contract  administrator  (HUD  or  a 
public  housing  agency)  to  the  project 
owner  to  assist  an  eligible  family  leasing 
an  assisted  unit  or  for  vacancies  in 
certain  cases.  These  payments,  known 
as  "housing  assistance  payments,"  are 
made  pursuant  to  a  Housing  Assistance 
Payments  Contract  which  is  executed 
upon  satisfactory  completion  and  HUD 
acceptance  of  a  project  and  which  has  a 
maximum  term  of  between  20  and  40 
years.  This  Contract  is  discussed  in 
Subpart  E. 

(c)  Tenant  Renta  and  Eligible 
Families.  In  addition  to  the  housing 
assistance  payment  the  project  owner 
receives  a  tenant  rent  dimUy  from  the 
eligible  family  occupying  an  assisted 
unit  The  tot^  amount  received  by  the 
owner  for  rent  is  called  the  contract  rent 
and  is  set  forth  in  the  Contract  "Eligible 
families,"  including  elderly  and 
handicapped  individuals,  must  have 
incomes  within  the  HUD  spedfred  limits 
(based  on  80  percent  of  m^an  income 
for  the  area),  and  pay  between  15 
percent  and  25  percent  of  their  income, 
as  adjusted  in  accordance  with  HUD 
regulations  for  housing  (including 
utilites). 

(d)  Rent,  Cost  and  Amenities 
Limitations.  In  the  Section  8  new 
construction  program,  rents, 
replacement  costs  and  amenities  must 
comply  with  limitations  contained  in  - 
Subpart  B.  These  limitations  serve  to 
establish  the  modest  nature  of  housing 
assisted  under  the  program  and  to 
assure  that  the  rents  in  Section  8 
housing  are  reasonable  in  relation  to 
con^>arable  unassisted  housing  in  the 
area.  After  occupancy,  rents  will  be 
adjusted  to  reflect  changes  in  the  costs 
of  owning  and  operating  rental  housing. 

(e)  Financing.  The  Section  8  program 
provides  only  rental  assistance.  It  does 
not  provide  construction  or  permanent 
financing.  Section  8  may  be  used  with 
any  type  of  construction  or  permanent 
financing,  such  as  FHA,  mortagage 
insurance  programs,  tax  exempt 
financing  (see  24  CFK,  Parts  811  and  883) 
and  loans  from  conventional  lending 
institutions.  The  owner  can  use  die 
commitment  contained  in  the  Contract 


to  make  housing  assistance  payments  to 
support  financing. 

(f)  Eligible  Owners.  All  types  of 
private  developers  and  sponsors, 
including  profit-motivated  and  non¬ 
profit,  and  public  housing  agency 
developers  and  sponsors  are  eligible  to 
develop  and  own  housing  assisted  under 
this  program.  In  ail  cases,  the  owner  is 
responsible  for  the  determination  of 
eligibility  and  selection  of  tenants  and 
for  all  ordinary  management  and 
maintenance  functions.  The  provision 
governing  project  management  are 
contained  in  Subpart  F. 

(g)  Allocation  of  Contract  Authority. 
HUD  commits  funding  for  new  projects 
under  the  Section  8  program  and 
increases  the  funding  commitment  for 
previously  approved  projects  pursuant 
to  contract  authority  provided  by 
Congress.  The  contract  authority  for 
new  projects  is  allocated  to  HUD  field 
office  on  the  basis  of  a  "fair  share" 
formula  reflecting  population,  poverty, 
overcrowding,  housing  condition  and 
similar  indices  of  housing  need.  Each 
field  office,  in  turn,  suballocates  its 
contract  authority  among  the  various 
allocation  areas  within  its  jurisdiction 
on  essentially  the  same  "fair  share" 
basis.  Not  every  area  receives  an 
allocation  of  contract  authority  for  new 
constructitm.  A  further  description  of 
this  process  is  contained  in  24  CFR,  Part 
891,  Subpart  D. 

1 880.102  Proesssino. 

Proposals  for  housing  to  be  assisted 
under  this  Part  are  submitted  to  HUD 
field  offices  and  processed  differently 
depending  on  several  criteria. 

(a)  Previously  submitted  "pipeline" 
proposals  whic^  were  found  approvable 
but  not  funded  are  reviewed  first  when 
any  new  contract  authority.becomes 
availaUe.  If  additional  authmity 
remains,  HUD  may  consider 
preapproved  sites,  and,  in  certain  areas, 
permit  selections  of  developers  by  local 
governments.  Where  there  are  set-asides 
for  projects  to  be  owned  by  local  public 
housing  agencies  or  to  be  located  in 
HUD-approved  New  Communities  or  for 
other  purposes,  proposals  may  be 
received,  processed  and  approved 
without  the  need  to  await  specified 
acceptance  periods  or  to  undergo  formal 
competition.  Sections  880.302  and 
880.303  of  Subpart  C  detail  these 
procedures. . 

(b)  Other  proposals  under  this  Part  are 
received  by  Hlfi)  from  owners 
(developers)  in  response  to  public 
invitations,  called  Notifications  of  Fund 
Availability  (NOPA),  which  request  die 
submission  of  pretiminary  proposals 
containing  a  maximum  number  and  type 


of  units  in  a  particular  area.  Interested 
owners  obtain  copies  of  the  detailed 
developer's  packet  from  the  HUD  field 
office  which  published  the  NOFA.  AH 
proposals  received  in  response  to  a 
NOFA  are  reviewed  for  deficiencies  in 
documentation  and  content  in  order  to 
determine  eligibility  for  further 
processing.  If  there  are  more  acceptable 
proposals  than  can  be  approved  under 
available  Section  8  contract  authority, 
the  proposals  are  evaluated  and  ranked, 
and  the  highest  ranking  proposals  are 
selected.  Ihose  not  selected  are  placed 
in  the  pipeline  for  possible  later  funding. 
Proposals  for  projects  for  non-elderly 
families  are  accepted  as  long  as  contract 
authority  remains  available  and  are 
reviewed  on  a  monthly  cycle.  Proposab 
for  projects  for  elderly  families  must  be 
submitted  by  the  specified  deadline  date 
and  are  reviewed  at  the  end  of  the 
submission  period.  Details  of  this 
process  are  contained  in  Subpart  C 
S§  880304  through  880.307. 

(c)  After  a  preliminary  proposal  is 
selected,  the  o%vner  of  the  selected 
proposal  submits  a  final  proposal  for  the 
project  This  proposal  contains  a  more 
detailed  description  of  the  project 
including  cost  and  expense  estimates 
where  required,  and  more  detailed  plans 
for  design,  construction,  financing  and 
management  After  HUD  review  and 
approval  of  the  final  proposal,  the 
working  drawings  are  completed  by  the 
owner’s  architect  and  reviewed  by  HUD 
for  compliance  with  program  amenities 
limitations.  When  these  drawings  are 
found  to  be  acceptable,  an  Agreement  is 
executed  by  the  owner  and  the  contract 
administrator  (either  HUD  or  a  public 
housing  agency)  and  construction 
begins.  Details  of  this  process  are 
contained  in  Subpart  C,  §fi  880.308 
through  880.311.  The  Agreement 
t  provides  that  a  Contract  will  be 
executed  upon  proper  construction, 
completion  and  acceptance  by  HUD  of 
the  project 

8  880.103  Conafruction  and  management 

(a)  Construction.  Construction  of  the 
project  Is  carried  out  in  conformance 
with  the  HUD-approved  final  proposal. 
Increases  in  contract  rents  or  utility 
allowances  are  permitted  with  HUD 
approval  during  construction  if  they  are 
necessary  to  cover  cost  increases  as 
specified  in  8  880.403.  The  project  will 
be  accepted  by  HUD  and  a  Contract 
executed  upon  completion  in 
accordance  with  the  Agreement  .These 
provisions  are  contained  in  Subpart  D, 

8  1  880.401  through  880.404. 

(b)  Coat  tSertification.  As  soon  as 
possible  after  completion  of  a  jmiject 
the  owner,  except  in  the  case  of 
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exempted  projects,  vtrill  provide  HUD 
with  cost  certiflcations.  HUD  will 
review  the  contract  rents  based  on  the 
owner’s  certified  cost  and  reduce  them 
where  not  justified.  Section  880.405 
details  this  process. 

(c)  Contract.  The  Contract  will  be 
executed  on  satisfactory  completion  of 
the  project.  It  provides  that  the  owner 
will  receive  housing  assistance 
payments  for  the  units  covered  by  the 
Contract.  The  housing  assistance 
payments  include  payments  for  units 
being  leased  by  eligible  families  and 
payments  for  vacant  units.  The  Contract 
provides  that  the  owner  may  not  reduce 
the  number  of  units  in  a  project 
available  for  lower-income  families  by 
more  than  10  percent  without  the  prior 
approval  of  HUD.  The  term  of  the 
Contract  varies  depending  on  the  type  of 
financing  used  by  the  owner. 
Administration  of  the  Contract  is  done 
either  by  HUD  or  by  a  public  housing 
agency  under  an  Annual  Contributions 
Contract  with  HUD.  Subpart  E  contains 
provisions  concerning  the  Contract 

(d)  Management.  Subpart  F  contains 
management  provisions.  The  owner  is 
responsible  for  all  management 
functions,  including  marketing,  selection 
of  tenants,  reexamination  of  family 
incomes,  evictions  and  other 
terminations  of  tenancy  and  collection 
of  rents.  The  owner  must  also  provide 
for  an  operating  deficit  escrow,  except 
in  the  case  of  non-profit  owners,  and  a 
replacement  reserve.  Contract  rents  will 
be  adjusted  annually  in  accordance  with 
24  CFR,  Part  888. 

8  880.104  AppUcabMty  of  revised 
regulation. 

(a)  *rhe  revised  Part  880  applies  to  all 
proposals  for  which  a  notification  of 
selection  was  not  issued  before  the 
efiective  date  of  the  revision.  Where  a 
notification  was  issued  for  a  proposal 
before  the  efiective  date,  the  revised 
Part  will  apply  if  the  owner  notifies 
HUD  withLi  60  calendar  days  that  it 
wishes  the  revision  to  apply  and 
promptly  brings  the  proposal  into 
conformance. 

(b)  Subparts  E  and  F  apply  to  all 
projects  for  which  an  Ag^ement  was 
not  executed  before  the  efiective  date  of 
the  revision.  Where  an  Agreement  was 
so  executed: 

(1)  'The  owner  and  HUD  may  agree  to 
m^e  the  revised  Subpart  E  applicable 
and  to  execute  appropriate  amendments 
to  the  Agreement  and/or  Contract 

(2)  The  owner  and  HUD  may  agree  to 
m^e  the  revised  Subpart  F  applicable 
(with  or  without  the  limitation  on 
distributions)  and  to  execute 


appropriate  amendments  to  the 
A^ement  and/or  Contract 

(c)  However,  8  880.607,  Termination  of 
Tenancy  and  Modification  of  Leases, 
applies  to  all  projects,  including  those 
for  which  an  Agreement  or  Contract  was 
executed  before  the  efiective  date  of  the 
revision.  , 

8  880.105  Applicability  to  proposals  and 
projects  under  24  CFR,  Part  881. 

Proposals  and  projects  involving 
financing  with  tax  exempt  obligations 
under  24  CFR,  Part  811  will  be  subject  to 
the  provisions  of  this^’art,  with  the 
following  modifications: 

(a)  The  term  "replacement  cost"  used 
in  this  Part  will  mean  "development 
cost"  as  defined  in  24  CFR,  Part  811, 
adjusted  to  include  the  same 
components  as  the  definition  contained 
in  8  880.201. 

(b)  Preliminary  proposals  and  final 
proposals  will  contain  such  additional 
information  as  may  be  required  under  24 
CFR,  Part  811. 

(c)  The  preliminary  evaluation  and 
technical  piocessing  of  preliminary 
proposals  and  the  review  of  final 
proposals  will  include  such  additional 
reviews  and  determinations  as  may  be 
required  under  24  CFR,  Part  811. 

(d)  Additional  inspections  during 
construction  will  be  provided  as 
required  under  24  CIll,  Part  811. 

(e)  The  additional  provisions  in  24 
CnL  Part  811  concerning  completion 
and  acceptance  of  the  project  will  also 
be  applicable  and.  in  case  of  any 
conflict  with  8  880.404,  will  be 
controlling. 

(f)  In  lieu  of  8  880.405,  non-HUD- 
insured  projects  will  be  subject  to  the 
provisions  of  24  CFR,  Part  811 
concerning  the  submission  of  certified 
statements  as  to  amounts  actually  v 
expended  for  development  and  other 
costs,  yield  on  the  obligations  and 
amount  of  debt  service,  and  specifying 
the  actions  to  be  taken  in  the  light 
thereof. 

(g)  In  lieu  of  the  provisions  of 

8  880.504,  such  projects  will  be  subject 
to  the  provisions  of  24  CFR,  Part  811 
designed  to  assure  that  all  the  units  will 
continue  to  be  available  for  lower- 
income  occupancy  throughout  the  term 
of  the  tax-exempt  financing. 

(h)  A  debt  seivice  reserve  may  be 
established  and  maintained  in 
accordance  with  the  provisions  of  24 
CFR,  Part  811. 

(i)  The  forms  of  ACC,  Agreement  and 
Contract  will  be  modified  in  accordimce 
with  the  provisions  of  24  CFR,  Part  811. 


Subpart  B— Definitions,  Project 
Eligibiiity  and  Other  Requirements 

8880.201  Definitions. 

ACC.  (Annual  Contributions  Contract) 
For  a  private-owner/PHA  project,  for 
which  the  Contract  is  administered  by  a 
PHA,  the  ACC  is  the  contract  between 
the  contract  administrator  PHA  and 
HUD  under  which  HUD  commits  to 
provide  the  PHA  with  the  funds  needed 
to  make  housing  assistance  payments  to 
the  owner  and  to  pay  the  PHA  for  HUD- 
approved  administrative  fees  and  the 
PHA  agrees  to  perform  the  duties  of  a 
contract  administrator. 

Agreement.  (Agreement  to  Enter  into 
Housing  Assistance  Payments  Contract) 
The  agreement  between  the  owner  and 
the  contract  administrator  which 
provides  that,  upon  satisfactory 
completion  of  the  project  in  accordance 
with  the  HUD-approved  final  proposal, 
the  administrator  will  enter  into  the 
Contract  with  the  owner. 

Allocation  Area.  A  municipality, 
county,  one  or  more  Indian  areas,  or 
group  of  contiguous  municipalities  or 
coimties  identified  by  HUD  or  in  an 
approved  Areawide  Housing 
Opportunity  Plan  for  the  purpose  of 
allocating  housing  assistance  to  support 
economically  feasible  housing  projects. 

Assisted  Unit  A  dwelling  unit  eligible 
for  assistance  under  a  Contract. 

Contract  (Housing  Assistance 
Payments  Contract)  The  contract 
entered  into  by  the  owner  and  the 
contract  admi^strator  upon  satisfactory 
completion  of  the  project,  which  sets 
forth  the  rights  and  duties  of  the  parties 
with  respect  to  the  project  and  the 
payments  under  the  Contract 

Contract  Administrator.  'The  entity 
entering  into  the  Contract  with  the 
owner.  The  contract  administrator  is  a 
PHA  in  the  case  of  private-owner/PHA 
projects,  and  HUD  in  private-owner/ 
HUD  and  PHA-owner/HUD  projects. 

Contract  Rent.  The  total  amount  of 
rent  specified  in  the  Contract  as  payable 
by  HUD  and  the  tenant  to  the  owper  for 
an  assisted  unit 

Decent,  Safe  and  Sanitary.  Housing  is 
decent  safe  and  sanitary  at  project 
completion  if  the  dwelling  units  and 
related  facilities  are  accepted  by  HUD 
as  meeting  the  requirements  of  die 
Agreement  Housing  continues  to  be 
decent  safe  and  sanitary  if  it  is 
maintained  in  a  condition  substantially 
the  same  as  at  the  time  of  acceptance. 

Elderly  Family.  An  elderly  family  as 
defined  in  24  CHL  Part  812,  includ^  a 
disabled  or  handicapped  individual. 

Fair  Market  Rent  HDD’s 
determinations  of  the  rents,  including 
utilities  (except  telephone),  ranges  and 
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refrigerators,  pailcing,  and  all 
maintenance,  management  and  other 
essential  housing  services,  which  would 
be  required  to  obtain  privately 
developed  and  owned,  newly 
constructed  rental  housing  of  modest 
quality  with  suitable  amenities  and 
soimd  architectural  design. 

Family.  (EligiUe  Family)  A  family 
which  qualifies  as  a  lower-income 
family,  as  defined  in  this  section.  For 
purposes  of  this  definition,  “family**  will 
have  the  meaning  of  **family**  contained 
in  24  CFR,  Part  812  (includi^  single 
elderly,  handicapped,  disabled  and 
displaced  persons  and  the  remaining  .v 
member  of  a  tenant  family). 

Final  Proposal  The  detailed 
description  of  a  proposed  project  to  be 
assisted  under  this  Part,  which  an  owner 
submits  after  selecticm  of  the 
preliminary  proposal,  except  where  a 
preliminary  proposal  is  not  required 
under  §  880.303(c). 

Housing  Assistance  Payment  The 
payment  made  by  the  contract 
administrator  to  the  owner  of  an 
assisted  unit  as  provided  in  the 
Contract  Where  the  unit  is  leased  to  an 
eligible  family,  the  payment  is  the 
difference  between  the  total  housing 
expense  and  the  total  family 
contribution.  A  housing  assistance 
payment  known  as  a  **vacancy 
payment”  is  made  to  the  owner  when 
an  assisted  unit  is  vacant  An  additional 
housing  assistance  payment  is  made  to 
the  family  if  the  utility  allowance  is 
greater  than  the  total  family 
contribution. 

Housing  Assistance  Plan.  A  housing 
plan  submitted  by  a  unit  of  general  local 
government  and  approved  by  HUD  as 
being  acceptable  under  the  standards  of 
24  CFR,  Part  570. 

HUD.  The  Department  of  Housing  and 
Urban  Development 

Impacted  Jurisdiction.  A  jurisdiction 
in  a  Standard  Metropolitan  Statistical 
Area  (SMSA)  where  the  ratio  of  lower- 
income  families  to  total  families  is 
materially  higher  than  the  ratio  of  lower- 
income  families  to  total  families  for  the 
entire  SMSA. 

Jurisdiction.  The  smallest  unit  of 
general  local  government  for  which 
adequate  population  and  income  data 
are  available  for  determining  whether  a 
jurisdiction  is  an  impacted  or  non- 
impacted  jurisdiction. 

Lower-Income  Family.  A  family 
whose  income  does  not  exceed  80 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD,  with 
adjustments  for  the  size  of  the  family. 
HUD  may  establish  income  limits  hi^er 
or  lower  if  necessary  in  certain  cases. 
For  purposes  of  this  definition,  **income” 


shall  have  the  meaning  of  “income  for 
eligibility**  contained  in  24  CFR,  Part 
889. 

New  Communities.  New  community 
developments  approved  under  Title  IV 
of  the  Housing  and  Urban  Development 
Act  of  1968  and  Title  VII  of  the  Housing 
and  Urban  Development  Act  of  1970. 

Non-Impacted  Jurisdiction.  A 
jurisdiction  whidi  is  not  an  impacted 
jurisdiction  and  which  is  located  in  an 
SMSA  having  one  or  more  impacted 
jurisdictions. 

NOFA.  (Notification  of  Fund 
Availability)  The<notice  published  by 
HUD  announcing  the  availability  of 
contract  authority  for  housing  assistance 
and  inviting  the  submission  of 
proposals. 

NonSyndicated  Owner.  Any  owner 
other  than  a  limited  partnership,  and  a 
limited  partnership  if  it  falls  within  the 
following  definition.  A  limited 
partnership  is  a  non-syndicated  owner  if 
its  general  partners,'in  the  aggregate, 
receive  or  bear,  as  general  partners, 
more  than  25  percent  of  ea^  of  the 
following:  income,  gain,  loss,  deduction, 
credit  and  distributive  share  upon  sale 
or  refinancing  of  the  project  as 
determined  by  the  general  partners’ 
interest  in  the  partnership.  The  general 
partners’  interest  shall  be  determined  by 
the  partnership  agreement  or  where  not 
set  forth  therein,  by  other  relevant 
documents.  In  applying  this  definition, 
the  distributive  shares  of  income,  gain, 
loss,  deduction,  credit  and  distributive 
share  upon  sale  or  refinancing,  of 
limited  partners  who  are  members  of  the 
family  of  a  general  partner  will  be 
added  to  the  distributive  shares  of  that 
general  partner  where  such  treatment 
would  be  authorized  by  Section 
2657(c)(4)  of  the  Internal  Revenue  Code. 

Owner.  Any  private  person  or  entity 
(including  a  cooperative)  or  a  PHA 
having  the  legal  right  to  lease  or  • 
sublease  newly  constructed  dwelling 
units  assisted  under  this  Part.  The  term 
owner  also  includes  the  person  or  entity 
submitting  a  proposal  imder  this  Part 

Partially-Assisted  Project  A  project 
for  non-elderly  families  under  this  Part 
which  includes  more  than  50  units  of 
which  20  percent  or  fewer  are  assisted. 

PHA.  (Public  Housing  Agency)  Any 
State,  county,  municipality  or  other 
governmental  entity  or  public  body  (or 
agency  or  instrumentality  thereof)  which 
is  authorized  to  engage  in  or  assist  in  the 
development  or  operation  of  housing  for 
lower-income  families. 

PHA-Owner/HUD  Project  A  project 
under  this  Part  which  is  owned  by  a 
PHA.  For  this  type  of  project,  the 
Agreement  and  the  Contract  are  entered 


into  by  the  PHA,  as  owner,  and  HUD,  as 
contract  administrator. 

Preliminary  Proposal  The  application 
describing  a  proposed  project  under  this 
Part  whi(^  an  owner  submits  in 
response  to  a  NOTA  in  order  to  be 
selected  for  housing  assistance. 

Private-Owner/HUD  Project  A 
project  under  this  Part  which  is  owned 
by  a  private  o%vner.  For  this  type  of 
project,  the  Agreement  and  Contract  are 
entered  into  by  the  private  owner,  as 
owner,  and  HUD,  as  contract 
administrator. 

Private-Owner/PHA  Project  A 
project  under  this  Part  which  is  owned 
by  a  private  owner.  Fqr  this  type  of 
project  the  Agreement  and  Contract  are 
entered  into  by  the  private  owner,  as 
owner,  and  the  PHA,  as  contract 
administrator,  pursuant  to  an  ACC 
between  the  HiA  and  HUD.  The  term 
also  covers  the  situation  where  the  ACC 
is  with  one  mA  and  the  owner  is 
another  PHA. 

Project  Account  A  specifically 
ident^ed  and  segregated  account  for 
each  project  whi^  is  established  in 
accoi^ance  with  Section  880.503(b)  out 
of  the  amounts  by  which  the  maximum 
annual  commitment  exceeds  the  amount 
actually  paid  out  under  the  Contract  or 
ACC,  as  applicable,  each  year. 

Rent  In  Uie  case  of  an  assisted  unit  in 
a  cooperative  project,  rent  means  the 
carrying  charges  payable  to  die 
cooperative  with  respect  to  occupancy 
of  the  unit. 

Replacement  Cost  The  construction 
cost  of  the  project  when  the 
improvements  are  completed.  The 
replacement  cost  may  include  the  land, 
the  physical  improvements,  utilities 
within  the  boundaries  of  the  land, 
architect’s  fees,  miscellaneous  charges 
incident  to  construction  as  approved  by 
the  Assistant  Secretary  for  Housing. 

Secretary.  The  Secretary  of  Housing 
and  Urban  Development  (or  designee). 

Small  Project.  A  project  for  non- 
elderly  families  under  this  Part  which 
includes  20  or  fewer  units. 

Syndicated  Owner.  A  limited 
partnership  which  does  not  qualify 
under  the  definition  of  non-syndicated 
owner. 

Tenant  Rent  The  portion  of  the 
contract  rent  payable  directly  to  the 
owner  by  an  eligible  family  occupying 
an  assisted  unit.  Tenant  rent  equals  the 
total  family  contribution  less  any  utility 
allowance. 

9 

Total  Family  Contribution.  The 
portion  of  an  eligible  family’s  income 
payable  toward  the  family’s  total 
housing  expense,  as  determined  in 
accordance  with  24  CFR,  Part  889. 
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Total  Housing  Expense.  The  total 
monthly  cost  of  housing  an  eligiUe 
family,  which  is  the  sum  of  the  contract 
rent  and  any  utility  allowance  for  the 
assisted  unit  occupied  by  the  family. 

Utility  Allowance.  An  estimate,  made 
or  approved  by  HUD,  of  the  cost  of 
utilities  (except  telephone)  and  other 
essential  housing  services  for  an 
assisted  unit  which  are  not  included  in 
the  contract  rent  paid  directly  to  the 
owner  but  which  are  the  responsibility 
of  the  eligible  family  leasing  the  unit 

Vacancy  Payment  The  housing 
assistance  payment  made  to  the  owner 
by  the  contract  administrator  for  a 
vacant  assisted  unit  if  certain  conditions 
are  fulfilled  as  provided  in  the  Contract 
The  amount  of  the  vacancy  payment 
varies  with  the  length  of  the  vacancy 
period. 

Very  Low-Income  Family.  An  eligible 
family  whose  income  does  not  exceed  50 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD.  with 
adjustments  for  the  size  of  the  family. 

$880,202  ProiecleligMIty. 

(a)  For  purposes  of  this  Part,  **new 
construction”  refers  to  (1)  housing  for 
which  construction  starts  after 
execution  of  the  Agreement  or  (2) 
housing  which  is  already  under 
construction  when  the  Agreement  is 
executed  provided  that 

(i)  At  die  date  of  application  to  HUD, 
a  substantial  amount  of  construction 
(generally  at  least  25  percent)  remains  to 
be  completed: 

(ii)  At  the  date  of  application  to  HUD, 
the  project  cannot  be  completed  and 
occupied  by  eligible  families  whithout 
assistance  under  this  Part;  and 

(iii)  At  the  time  construction  was 
initiated,  all  parties  reasonably 
expected  that  the  project  would  be 
completed  without  assistance  under  this 
Part. 

(b)  The  Section  8  new  construction 
program  under  this  Part  is  applicable  to 
rental  housing  only;  no  asssistance  will 
be  provided  for  any  unit  occupied  by  an 
owner.  Cooperatives  are  considered 
rental  housing  rather  than  owner- 
occupied  housing  for  purposes  of  this 
Part. 

(c)  The  types  of  new  construction 
rental  housing  which  can  be  assisted 
under  this  Part  Include:  (1)  single-family 
houses,  mobile  homes,  where 
appropriate,  and  multifamily  structures; 
(2)  housing  designed  for  the  elderly, 
disabled  or  handicapped,  and  (3)  single¬ 
room  occupant  housing  plaimed 
specifically  as  a  relocation  resource  for 
eligible  si^e  persons. 

(d)  High-rise  elevator  projects  for 
families  wfaith  children  are  prohibited 


unless  HUD  determines  that  there  is  no 
practical  alternative.. 

(e)  High-rise  elevator  projects  for  the 
elderly  may  be  approved  o^  if  HUD 
determines  that  hi^-rise  construction  is 
appropriate  after  taking  into  account 
land  costs,  safety  and  security  factors. 

(f)  Housing  assisted  under  other 
prorisions  oi  the  U.S.  Housing  Act  of 
1937,  such  as  public  housing  assisted 
with  annual  contributions  under  Section 
5  and  9  of  the  act,  is  not  eligible  for 
assistance  under  this  Part.  Tax 
exemption  under  Section  11(b)  of  the 
Act  is  not  considered  assistance  for  this 
purpose. 

(g)  Conversions  of  new  construction 
projects  under  die  Section  23  Leased 
Housing  Program  to  die  section  8 
program  will  be  permitted,  where 
appropriate,  provided  diat  the  Section  23 
project  qualifies  as  new  construction 
under  paragraph  (a)  of  this  section  and 
that  all  parties,  including  HUD,  agree. 

(h)  No  proposal  for.  housing  under  this 
Part  may  be  approved  unless  the 
requirements  of  24  CFR,  Part  891, 
implementing  Sections  213(a).  (b)  and  (c) 
of  the  Housing  and  Community 
Development  Act  of  1974.  as  amended, 
concerning  review  and  comment  by 
units  of  general  local  government,  have 
been  satisfied.  (See  Section 
880.306(c)(1).) 

$  880.203  Fair  market  rants. 

(a)  Fair  Market  Rents  are  HUD’s 
determinations  of  the  rents,  including 
utidities  (except  telephone),  ranges  and 
refrigerators,  parking,  and  all 
maintenance,  management  and  other 
essential  housing  services,  which  would 
be  required  to  obtain  privately 
developed  and  owned  newly 
constructed  rental  housing  of  modest 
quality  with  suitable  amenities  and 
sound  architectural  design. 

(b)  Separate  Fair  Maiket  Rents  are 
established  by  unit  size  (number  of 
bedrooms),  basic  structure  type 
(detached,  semi-detached/row,  walk-up 
and  elevator  apartments)  and  occupant 
group  (non-elderiy  family  and  elderly 
family,  including  handicapped)  for 
individual  maiket  areas. 

(c)  Fair  Market  Rents  for  mobile 
homes  may  be  established  for  an  area 
upon  application  to  HUD.  The 
application  must  show  that  there  ia  a 
need  and  demand  for  mobile  homes  in 
the  area  for  which  they  are  proposed, 
and  that  mobile  homes  are  acceptable 
under  local  requirements  in  that  area. 

(d)  Fair  Market  Rents  are  published  in 
the  Federal  Register  at  least  annually  in 
accordance  witii  24  CFR,  Part  888. 
Interim  revisions  for  one  or  more  maiket 
areas  may  be  initiated  by  HUD  at  any 


time  and  may  be  published  as  market 
conditions  dictate. 

$  880.204  Limitations  on  contract  rents, 
replacemeni  costs  and  amanlHca. 

(a)  Purpose  and  Applicability  of 
Limitations.  The  purpose  of  the  Section 
8  program  is  to  assist  lower-income 
families  in  renting  decenL  safe  and 
sanitary  housing  of  modest  quality  with 
suitable  amenities  and  sound 
architectural  design.  This  section  sets 
limitations  on  the  contract  rents, 
replacement  costs  and  amenities  of 
projects  contracted  under  this  Part 
These  limitations  are  intended  to  permit 
production  of  suitable  housing  witiiout 
excessive  costs,  design  features  or 
amenities. 

(b)  Limitation  on  Contract  Rents.  The 
contract  rents  for  a  project  from 
proposal  submission  throu^  cost 
certification,  must  be  within  both  of  the 
following  limitations: 

(1)  Fair  Market  Rent  The  contract 
rent  plus  any  utility  allowance  for  tiie 
unit  must  not  exceed  the  Fair  Maiket 
Rent  in  effect  at  the  time  of  processing. 
The  published  Fair  Market  rents  will 
Include  an  estimate  of  anticipated  rent 
increases  in  order  to  allow  for  the  period 
of  construction  as  stated  in  the 
publication.  If  the  scheduled 
construction  time  for  a  project  is  less,  an 
appropriate  reduction  will  be  made  in 
determining  the  approvable  Contract 
Rent  On  the  other  hand,  the  applicable 
Fair  Maiket  Rent  may  be  exceeded 
under  special  circumstances  or  if  needed 
to  implement  a  local  Housing  Assistance 
Plan  or  Areawide  Housing  Opportunity 
Plan: 

(1)  By  up  to  10  Percent  with  the 
approval  of  the  HUD  field  office 
manager,  or 

(ii)  By  up  to  20  percent  with  the 
approval  of  the  HUD  Assistant 
Secretary  for  Housing;  and 

(2)  Rent  Reasonableness.  The  contract 
rent  must  be  reasonable.  Contract  rents 
will  be  considered  reasonable  only  if 
HUD  determines  that: 

(i)  The  rents  are  comparable  to  or 
below  the  rents  of  unassisted  units  of 
similar  age,  design  and  location  which 
provide  comparable  amenities  and 
services,  or 

(ii)  For  small  projects  and  partially- 
assisted  projects,  the  rents  exceed  the 
comparable  rents  by  no  more  than  10 
percent;  or 

(iii)  For  all  other  proposals,  the  rents., 
do  not  exceed  the  comparable  rents  by 
more  than  10  percent  and  the  owner  has 
provided  cost  and  expense  estimates  at 
final  proposal  and  cost  certification,  as 
specified  in  $  $  880.308  and  880.405, 
which  justify  the  need  for  rents  above 


Federal  Register  /  Vol.  44,  No.  114  /  Tuesday,  June  12,  1979  /  Proposed  Rules  33813 


comparable  rents  and  which  have  been 
accepted  by  HUD. 

(c)  Limitation  on  Replacement  Costs: 

(1)  No  proposal  for  a  project  to  be 

assisted  under  this  Part  wUl  be  selected 
or  approved  by  HUD,  and  no  Agreement 
may  be  executed  for  a  project,  with  an 
estimated  replacement  cost  greater  than 
the  following  limits  plus  any  additional 
cost  not  attributable  to  dwelling  use  to 
the  extend  approved  by  HUD.  The  limits 
applicable  to  the  part  of  the  project 
attributable  to  dwelling  use.  as 
determined  by  HUD,  depending  on  the 
number  of  bedrooms,  are  as  follows: 

(1)  Hie  basic  limits  are:  (A)  $23,720  per 
dwelling  unit  without  a  bedroom;  (B) 
$27,129  per  dwelling  unit  with  one 
bedroom;  (C)  $32,983  per  dwelling  unit 
with  two  bedrooms;  (D)  $42,217  per 
dwelling  unit  with  three  bedrooms;  and 
(E)  $47,032  per  dwelling  unit  with  four  or 
more  bedrooms. 

(ii)  Where  necessary  to  compensate 
for  the  higher  costs  incident  to 
construction  of  elevator  type  structures 
of  sound  standards  of  construction  and 
design,  HUD  may  increase  the  Umits 
provided  in  paragraph  {c)(l)(i)  of  this 
section,  not  to  exce^  (A)  ^,962  per 
dwelling  unit  without  a  bedroom;  (B) 
$28,614  per  dwelling  unit  with  one 
bedroom;  (C)  $34,795  per  dwelling  unit 
with  two  l^drooms;  (D)  $45,011  per 
dwelling  unit  with  three  bedrooms;  and 
(E)  $49,409  per  dwelling  unit  with  four  or 
more  bedrooms. 

(iii)  For  any  market  area  where  cost 
levels  so  require,  the  Assistant 
Secretary  for  Housing  may  increase,  at 
the  request  of  the  field  office,  the  dollar 
amount  limits  set  forth  in  paragraphs 

(c)(l)(i)  and  (ii)  by  up  to  50  percent 

(iv)  If  the  Assistant  Secretary  finds 
that  because  of  high  costs,  it  is  not 
feasible  to  construct  dwellings  in 
Alaska,  Guam,  or  Hawaii  without  the 
sacrifice  of  sound  standards  of 
construction,  design,  and  within  the 
limits  in  paragraphs  (c)(1)  (i)  and  (ii), 
livability,  the  principal  amount  of  the 
replacement  cost  limits  may  be 
increased  by  amounts  as  are  necessary 
to  compensate  for  additional  costs,  but 
not  to  exceed  the  maximum,  including 
high  cost  area  increases  under 
paragraph  (c)(l)(iii),  if  any,  otherwise 
applicable  by  more  than  50  percent 

(2)  Partially-assisted  projects  are 
exempt  finm  the  replacement  cost 
limitation  of  this  paragraph. 

(3)  The  mortgage  amount  of  a  HUD- 
insured  proposal  will  also  be  subject  to 
the  mortgage  limits  of  the  applicable 
mortgage  insurance  program. 

(d)  Excess  Costs.  Hie  limitation  of 
paragraph  (c)  will  not  prohibit  the  actual 
cost  of  a  project  from  exceeding  the 


limit  referred  to  in  that  paragraph  in  the 
event  of  cost  overruns  or  other 
unforeseeable  causes.  However,  in 
determine  or  adjusting  contracts  rents, 
or  housing  assistance  payment,  HUD 
will  not  t^e  into  account  or  give  credit 
for  any  cost  which  exceeds  the 
applicable  replacement  cost  limit 

(e)  Limitation  on  Amenities. 

Amenities  in  projects  assisted  under  this 
Part  will  be  limited  to  those  amenities 
which  are  generally  provided  in 
unassisted  housing  of  modest  quality  in 
the  market  area,  as  determined  by  HUD. 
Generally,  the  amenities  included  in  the 
determination  of  Fair  Market  Rents  for 
the  area  may  be  included  in  a  project 
Other  amenities  will  not  be  permitted 
unless  the  owner  provides  justification 
for  each  additional  amenity  to  HUD.  and 
its  inclusion  is  approved  by  HUD. 
Partially-assisted  projects  are  exempt 
from  the  limitation  of  this  paragraplL 

S880.205  Umitation  on  distributions. 

(a)  For  the  purposes  of  this  Part  there 
will  be  two  t3^es  of  owners — non-profit 
and  profit-motivated.  In  the  case  of 
HUD-insured  projects,  profit-motivated 
owners  will  include  both  general  / 
mortgagors  and  limited  distribution 
mortgagors  as  defined  in  applicable 
HUD  mortgage  insurance  regulations. 

(b)  Non-profit  owners  are  not  entitled 
to  distributions  of  project  funds. 

(c)  For  the  life  of  the  Contract  project 
funds  may  only  be  distributed  to  profit- 
motivated  owners  at  the  end  of  each 
fiscal  year  of  project  operation  following 
the  effective  date  of  the  Contract  after 
all  project  expenses  have  been  paid,  or 
funds  have  been  set  aside  for  payment 
and  all  reserve  requirements  have  been 
met  The  first  year’s  distribution  may 
not  be  made  until  cost  certification, 
where  applicable,  is  completed. 
Distributions  may  not  exceed  the  « 
following  maximum  returns: 

(1)  For  projects  for  elderly  families 
that  have  syndicated  o%vners,  6  percent 
on  equity  per  year; 

(2)  For  projects  for  non-elderly 
families  that  have  syndicated  owners,  8 
percent  on  equity  per  year; 

(3)  For  projects  for  elderly  families 
that  have  non-syndicated  owners,  the 
first  year’s  distribution  will  be  limited  to 
8  percent  on  equity.  Subseqiient  years' 
distributions  will  be  determined  by 
applying  to  each  subsequent  year’s  sum 
of  total  housing  expenses  the  percentage 
arrived  at  by  cUviding  the  first  year’s 
allowable  return  by  Ae  sum  of  the  first 
year's  total  housing  expenses. 

(4)  For  projects  for  non-elderly 
famffies  ^t  have  non-syndicated 
owners,  the  first  year's  distributioiv  will 
be  limited  to  10  percent  on  equity. 


Subsequent  years'  distributions  will  be 
determined  by  applying  to  each 
subsequent  year’s  sum  of  total  housing 
expenses  the  percentage  arrived  at  by 
dividing  the  firat  year’s  allowable  return 
by  the  sum  of  the  first  year’s  total 
housing  expenses. 

(d)  For  the  pmpose  of  determining  the 
allowable  distribution,  an  owner’s 
equity  investment  in  a  project  is  deemed 
to  be  10  percent  of  the  replacement  cost 
of  the  part  of  the  project  attributable  to 
dwelling  use  accepted  by  HUD  at  cost 
certification  (see  Section  680.405). 

(e)  Any  short-fall  in  return  may  be 
made  up  from  surplus  project  funds  at 
the  end  of  any  of  the  next  five  fiscal 
years  of  the  project 

(f)  If  HUD  determines  at  any  time  that 
project  funds  are  more  than  the  amount 
needed  for  project  operations,  reserve 
requirements  and  permitted  distribution. 
HUD  may  require  the  excess  to  be 
placed  m  an  account  to  be  used  to 
reduce  housing  assistance  payments  or 
for  other  project  purposes.  Upon 
termination  of  the  Contract,  any  excess 
funds  must  be  remitted  to  HUD. 

(g)  Owners  of  small  projects  or 
partially-assisted  projects  are  exempt 
frnm  the  limitation  on  distributions 
contained  in  this  section. 

(h)  In  the  case  of  HUD-insured 
projects,  the  provisions  of  this  section 
will  apply  in  lieu  of  the  otherwise 
applicable  mortgage  insurance  program 
provisions. 

8  880.206  Site  and  neighbortiood 
standards. 

Proposed  sites  for  new  construction 
projects  must  be  approved  by  HUD  as 
meeting  the  following  standards: 

(a)  The  site  must  be  adequate  in  size, 
exposure  and  contour  to  accommodate 
the  number  and  type  of  units  proposed; 
and  adequate  utihties  (water,  sewer,  gas 
and  electricity)  and  streets  must  be 
available  to  service  the  site. 

(b)  The  site  and  neighboihood  must  be 

suitable  frnm  the  standpoint  of 
facilitating  and  furthering  full 
compliance  with  the  applicable 
provisions  of  Title  VI  of  the  Civil  Rights 
Act  of  1964,  Htle  Vin  of  the  Civil  Rights 
Act  of  1968,  Executive  Order  11063,  and 
HUD  regulations  issued  pursuant 
thereto.  ■  - 

(c)  Hie  site  must  not  be  located  in; 

(1)  An  area  of  minority  concentration 

unless  (i)  sufficient,  comparable 
opportunities  exist  for  housing  for 
minority  families,  in  the  income  range  to 
be  served  by  the  proposed  project, 
outside  areas  of  minority  concentration, 
or  (ii)  the  project  is  necessary  to  meet 
overriding  housing  needs  wldch  cannot 
otherwise  feasibly  be  met  in  that 
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housing  market  area.  An  “overriding 
need”  may  not  serve  as  the  basis  for 
determining  that  a  site  is  acceptable  if 
the  only  reason  the  need  cannot 
otherwise  feasibly  be  met  is  that 
discrimination  on  the  basis  of  race, 
color,  religion,  creed,  sex,  or  national 
origin  renders  sites  outside  areas  of 
minority  concentration  unavailable;  or 

(2)  A  racially  mixed  area  if  the  project 
will  cause  a  significant  increase  in  the 
proportion  of  minority  to  non-minority 
residents  in  the  area. 

(d)  The  site  must  promote  greater 
choice  of  housing  opportunities  and 
avoid  undue  concentration  of  assisted 
persons  in  areas  containing  a  high 
proportion  of  low-income  persons. 

(e)  The  site  must  be  free  from  adverse 
environmental  conditions,  natural  or 
manmade,  such  as  instability,  flooding, 
septic  tank  back-ups,  sewage  hazards, 
or  mudslides:  harmful  air  pollution, 
smoke  or  dust;  excessive  noise 
vibration,  or  vehicular  traffic:  rodent  or 
vermin  infestation:  or  fire  hazards.  The 
neighborhood  must  not  be  one  which  is 
seriously  detrimental  to  family  life  or  in 
which  substandard  dwellings  or  other 
undesirable  elements  predominate, 
unless  there  is  actively  in  progress  a 
concerted  program  to  remedy  the 
undesirable  conditions. 

(f)  The  site  must  comply  with  any 
applicable  conditions  in  the  local 
Housing  Assistance  Plan  approved  by 
HUD.- 

(g)  The  housing  must  be  accessible  to 
social,  recreational,  educational, 
commercial,  and  health  facilities  and 
services,  and  other  municipal  facilities 
and  services  that  are  at  least  equivalent 
to  those  typically  found  in 
neighborhoods  consisting  largely  of 
unassisted,  standard  housing  of  similar 
market  rents. 

(h)  Travel  time  and  cost  via  public 
transportation  or  private  automobile, 
fi-om  the  neighboriiood  to  places  of 
employment  providing  a  range  of  jobs 
for  lower-income  workers,  must  not  be 
excessive.  (While  it  is  important  that 
elderly  housing  not  be  totally  isolated 
from  employment  opportunities,  this 
requirement  need  not  be  adhered  to 
rigidly  for  such  projects.) 

(i)  The  project  may  not  be  built  on  a 
site  that  has  occupants  unless  the 
relocation  requirements  referred  to  in 
§  880.209(a)  are  met 

(j)  The  project  may  not  be  built  in  an 
area  that  has  been  identified  by  HUD  as 
having  special  flood  hazards  and  in 
which  the  sale  of  flood  insurance  has 
been  made  available  under  the  National 
Flood  Insurance  Act  of  1968,  unless  tiie 
project  is  covered  by  flood  insurance  as 
required  by  flie  Flot^  Disaster 


Protection  Act  of  1973.  and  it  meets  any 
relevant  HUD  standards  and  local 
requirements. 

S  880.207  Property  sUmdards. 

Projects  must  comply  with: 

(a)  HUD  Minimum  F^perty 
Standards; 

(b)  In  the  case  of  mobile  homes,  the 
Americap  National  Standards  Institute 
Standard  No.  A-119.1.  or  applicable 
Stqte  standards,  in  accordance  with 
applicable  HUD  regulations  as  to 
certification,  and  standards  issued 
pursuant  to  Title  I  of  the  National 
Housing  Act,  24  CFR  201.520-1; 

(c)  In  the  case  of  congregate  or  single 
room  occupant  housing,  the  appropriate 
HUD  giiidelines  and  standards; 

(d)  HUD  requirements  pursuant  to 
Section  209  of  the  Housinjg  and 
Community  Development  Act  of  1974  for 
projects  for  the  elderly  or  handicapped; 

(e)  HUD  requirements  pertaining  to 
noise  abatement  and  control;  and 

(f)  Applicable  State  and  local  laws, 
codes,  ordinances  and  regulations. 

§880.208  Hnandno. 

(a)  Types  of  Financing.  Any  type  of 
construction  financing  and  long-term 
financing  may  be  used  including:  (1) 
conventional  loans  bt)m  commercial 
banks,  savings  banks,  savings  and  loan 
associations,  pension  funds,  insiumice 
companies  or  other  financial 
institutions;  (2)  mortgage  insurance 
programs  under  the  National  Housing 
Act;  (3)  mortgage  and  loan  programs  of 
the  Farmers'  Home  Administration  of 
the  Department  of  Agricidture 
compatible  with  the  Section  8  program; 
and  (4)  financing  by  tax-exempt  bonds 
or  other  obligations. 

(b)  HUD  Approval.  The  terms  and 
conditions  of  the  financing  must  be 
approved  by  HUD.  As  a  condition  of 
obtaining  this  approval,  all  issuers  of 
tax-exempt  obligations  purporting  to  be 
exempt  from  Federal  taxation  under  any 
provision  of  law  or  governmental 
regulation  other  than  24  CFR  Part  811 
(except  an  issuer  which  is  a  qualified 
participating  agency  pursuant  to  24  CFR 
Part  883)  must  submit  all  documents 
required  by  24  CFR  811.107, 811.108. 
811.109  and  811.110  to  the  field  office  for 
review  and  approval.  The  terms  and  use 
of  such  obligations  and  the  operation  of 
the  project  must  comply  with  the 
requirements  of  24  CTO  Part  811.  (See 
also  24  CFR  811.117.) 

(c)  Pledge  of  Contracts.  An  owner 
may  pledge,  or  offer  as  security  for  any 
loan  or  obligation,  an  Agreement, 
Contract  or  ACC  entered  into  pursuant 
to  this  Part  Provided  however,  that 
such  security  is  in  connection  with  a 


project  constructed  pursuant  to  this  Part 
Any  pledge  of  the  A^ement  Contract 
or  ACC,  or  payments  thereunder,  will  be 
limited  to  the  amounts  payable  under 
the  Contract  or  ACC  in  accordance  with 
its  terms.  If  the  pledge  or  other 
document  provides  that  all  payments 
will  be  paid  directly  to  the  mortgagee  or 
the  trustee  for  bondholders,  the 
mortgagee  or  trustee  will  make  all 
payments  or  deposits  required  under  the 
mortgage  or  trust  indenture  and  remit 
any  excess  to  the  owner. 

(d)  Foreclosure  and  Other  Transfers. 

In  the  event  of  foreclosure,  assignment 
or  sale  approved  by  HUD  in  lieu  of 
foreclosure,  or  other  assignment  or  sale 
approved  by  HUD, 

(1)  The  Agreement,  the  Contract  and 
the  ACC,  if  applicable,  will  continue  in 
effect  and 

(2)  Housing  assistance  payments  will 
continue  in  accordance  with  the  terms  of 
the  Contract 

§  880.209  Other  Federal  requirements. 

(a)  Relocation  and  Land  Acquisition 
Requirements. 

(1)  The  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970 
(Uniform  Act)  is  applicable  only  to 
displacement  resulting  from  acquisition 
of  real  property  by  a  Federally-assisted 
public  agency.  However,  in  the 
evaluation  or  selection  of  all  proposals, 
consideration  will  be  given  to  whether 
there  are  site  occupants  who  would 
have  to  be  displaced,  whether  the 
relocation  of  site  occupants  is  feasible, 
and  the  degree  of  hardship  which 
displacement  might  cause.  Preference 
points  will  be  given  to  proposals  which 
do  not  require  displacement  or,  where 
displacement  is  required,  which  will 
involve  the  least  amoimt  of  hardship. 

(2)  Where  the  site  for  a  project  is 
acquired  by  a  PHA  and  the  site  has 
occupants,  the  Agreement  will  provide 
that,  pursuant  to  the  Uniform  Act  the 
PHA  undertakes  responsibility  for 

(i)  The  provision  of  relocation 
payments  and  assistance  as  prescribed 
in  Sections  202, 203  and  204  of  the 
Uniform  Act 

(ii)  The  provision  of  relocation 
assistance  programs  offering  the 
services  described  in  Section  205  of  the 
Uniform  Act 

(iii)  Assuring  that  vvithin  a  reasonable 
period  of  time  prior  to  displacement 
decent  safe  and  sanitary  replacement 
dwellings  will  be  available  to  displaced 
persons;  and 

(iv)  Compliance  with  Title  III  of  the 
Uniform  Act.  The  Agreement  must  also 
provide  that  the  PHA  will  provide  full 
funding  for  the  required  relocation 
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payments  and  assistance  unless  other 
commitments,  satisCactoiy  to  HUD.  have 
been  made  for  the  binding  of  such 
payments  and  assistance. 

(b)  Equal  Opportunity  Requirements. 
Participation  in  this  program  requires 
compliance  with  Title  ^  the  Civil 
Rights  Act  of  1964,  Tide  Vni  of  the  Civd 
Rights  of  1968,  Executive  Orders  11063 
and  11246,  and  Section  3  of  the  Housing 
and  Urban  Development  Act  of  1066. 
and  all  related  rul^  regulations  and 
requirements. 

(c)  National  Environmental  Policy 
Act  Partidpatioo  in  this  program 
requires  compliance  with  the  National 
Environmental  Policy  Act  and  all  related 
hiles,  regulations  and  requirements. 

(d)  Clean  Air  Act  and  Federal  Water 
Pollution  Control  Act  Participation  in 
this  program  requires  compliance  with 
the  Clean  Air  Act  and  the  Federal  Water 
Pollution  Control  Act  and  all  related 
rules,  regulations  and  requirements. 

(e)  Davis-Bacon  Wage  Rates.  Not  less 
than  the  wages  prevailing  in  the  locality, 
as  predetermine  by  the  Secretary  of 
Labor  pursuant  to  tl^  Davis-Baoon  Act 
(49  Stat.  toil),  must  be  paid  to  aU 
laborers  and  mechanics  enq)ioyed  in  the 
development  of  any  pro)ect  with  nine 
more  assisted  units. 

(f)  Rehabilitation  Act  Participation  in 
this  program  requires  compliance  with 
the  Rehabilitation  Act  of  1973  and 
Executive  Order  11914  and  all  related 
rules,  regulations  and  requirements. 

(g)  Other  Federal  Statutes  and 
Emulations.  Partidpation  in  this 
program  requires  compliance  with  the 
National  Historic  Reservation  Act 
(Public  Law  89-665).  the  Archeological 
and  Historic  Preservation  Act  of  1974 
(Public  Law  93-291).  and  Executive 
Order  11593  on  Protection  and 
Enhancement  of  the  Cultural 
Environment,  induding  the  procedures 
prescribed  by  the  Advisory  Council  on 
Historic  Preservation  in  36  CFR.  Part 
800. 

Subpart  C— Proposal  Submisiion  To 
Start  of  Construction 

§880.301  ABocation  of  contract  authority 
to  field  offices. 

(a)  Funding  authorizatioa  for  the 
Section  8  program  is  assigned  to  HUD 
field  offices  annually  in  the  form  of 
contract  authority,  which  is  the 
maximum  amount  authorized  for  annual 
payments  under  Contracts.  Assignments 
are  made  pursuant  to  24  CFR,  Part  891, 
Subpart  D.  Each  field  office  suballocates 
this  authority  to  die  areas  within  its  - 
jurisdictioa.  also  In  accordance  ivith 
Part  891,  Sulipart  DL 


(b)  In  the  allocation  prooeaa,  the  field 
office  determines  the  amount  of  contract 
authority  and  the  approximate  number 
of  units  of  Section  8  new  construction 
specifically  designed  for  eldeily 
families,  for  non-elderly  families  and  for 
large  non-elderly  famil^  (3  or  more 
bedrooms)  whidb  will  be  made  available 
in  each  allocatioa  area. 

(c)  For  the  contract  authority  made 
availaUe  in  each  allocation  area,  the 
HUD  field  office  will  process  proposals 
as  provided  for  in  f  f  880J02, 880303 
and  880304. 

§  880.302  Procadures  for  raaumption  of 
processing  of  proposals  and  prsapprovsd 
site  requests. 

(a)  Prior  to  the  publishing  of  a  NOFA 
or  the  consideration  of  requests  for 
preapproved  sites,  the  pipeline  of 
approvable  proposals  and  preapproved 
site  requests  proposals  will  be  reviewed 
to  determine  whether  to  resume 
processing  any  or  all  of  them.  In  "mUng 
the  decision  as  to  whether  to  resume 
processing,  the  fottoudng  will  be 
considered: 

(1)  Whether  the  proposal  or 
preapproved  aite  requ^  is  consistent 
with  the  final  or  tentative  allocation 
plan  for  the  area  in  which  the  project  is 
proposed  to  be  located; 

(2)  Whether  the  proposal  or 
preapproved  site  request  conforms  to 
the  housing  type  and  housdiold  type 
requirements  hi  any  applicable  Housing 
Assistance  Plan; 

,  (3)  Whether  the  propossl  or 
preapproved  aite  request  is  consistent 
with  priorities  for  targeting  of  contract 
authority  to  localities  whi^  have 
previously  been  underfunded  relative  to 
their  nee^  and  the  funding  of  the  needs 
of  other  localities  in  that  allocation  area; 
and 

(4)  Whether  the  proposal  or 
preapproved  site  request  is  considered 
to  be  of  high  quality  relative  to  the 
standards  and  requirements  of  this  Part 

(b)  Owners  of  proposals  or  local 
governments  with  preapproved  site 
requests  which  are  eligible  in 
accordance  with  paragraph  (a)  to 
resume  processing  will  be  sent  a  letter 
requesting  them  to  advise  HUD  within  5 
days  as  to  whether  or  not  they  wish 
processing  to  be  resumed  on  their 
proposals  or  requests  and.  if  their 
decision  is  in  the  affirmative,  to  submit 
to  HUD  within  an  additional  10  days 
(for  a  total  of  15  days): 

(1)  For  proposals,  updated  proposed 
rents; 

(2)  For  proposals,  the  replaoemeat 
cost  estimate  required  by  Section 
680.305; 


(3)  Up-to-date  evidence  of  site  control: 
and 

(4)  Any  information  on  other  factors 
whi^  might  affect  the  current 
approvability  of  their  proposals  or 
requests. 

Owners  or  local  governments  may 
submit  any  other  information  they  wish, 
but  the  field  office  is  not  required  to 
consider  this  additional  information. 

(c)  Upon  receipt  of  notification  from 
an  owner  that  it  wishes  processing  of  a 
proposal  to  be  resumed,  die  unit  of 
general  local  government  and  A-9S 
clearin^ouse  will  be  notified  under  Part 
891  of  foe  resumption  of  processing  and 
asked  for  comments  if  foe  proposal  is 
more  than  6  months  old  or  if  there  has 
been  a  substantive  diange  in  foe  local 
Housing  Assistance  Plan. 

(d)  Upcm  receipt  of  the  updated 

information,  the  field  office  will  resume 
processing  of  the  proposal  or  request  in 
accordance  wifo  $  880.306(c)  or 
880.303(a).  ^ 

(e)  Owners  of  proposals  and  local 
governments  wifo  preapproved  aite 
requests  for  which  processing  is  not 
resumed  because  of  failure  to  meet  the 
requirements  of  paragraphs  (a)  and  (b), 
or  for  which  owners  or  local 
govenunents  do  not  request  resumption 
of  processing  will  be  notified  in  writing 
that  their  pn^oeals  or  requests  will  not 
be  processed  further.  One  file  copy  of 
each  will  be  retained  by  the  field  office. 

§  880.303  Special  proceduraa  for  certain 
categories  of  proposala. 

(a)  Preapproved  Sites.  (1)  Units  of 
general  locid  government  may  submit 
written  requests  to  the  field  office  for 
preapproval  of  sites.  Requests  for 
preapproval  must  indicate  the 
anticipated  number  of  units,  structure  ' 
type,  household  type,  bedroom 
fostribution  and  the  price  at  which  the 
site  will  be  made  available.  Further,  the 
local  governenmt  must  indicate  if  it 
wishes  to  select  the  proposal  as  allowed 
under  paragraph  (a)(5)  of  this  section. 

To  the  extent  feasible,  such  requests 
should  be  submitted  early  in  the  fiscal 
year. 

(2)  If  the  field  office  determines  that 
use  of  a  site  for  which  preapproval  has 
been  requested  may  be  appropriate,  it 
will  review  foe  request  to  determine 
compliance  with  site  and  neighborhood 
standards  (§  880.206)  and  environmental 
standards,  and  to  determine  the 
acceptability,  as  to  both  reasonableness 
and  feasibility,  of  the  proposed  price  at 
which  the  site  will  be  made  available. 
The  request  will  also  be  reviewed  for 
consistency  wifo  the  allocation  plan  for 
the  area,  any  applicable  Housing 
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Assistance  Plan  and  targeting  priorities 
described  in  i  880.302(a)(3). 

(3)  If  the  site  meets  aU  of  these 
requirements,  the  field  office  will  advise 
the  unit  of  general  local  government: 

(i)  That  the  site  is  approvable  for 
Section  8  use: 

(ii)  Of  the  approximate  number  of 
units,  by  structure  type,  household  type 
and  bedroom  distribution  that  may  be 
assisted: 

(iii)  Of  the  contract  authority  required: 

(iv)  Whether  HUD  has  reserved  such 
contract  authority,  will  do  so  as  soon  as 
sufficient  contract  authority  becomes 
available  or  will  retain  the  request  in  the 
pipeline  for  consideration  in  accordance 
with  Section  880.302:  and 

(v)  How  processing  will  proceed, 
including  how  selection  of  the  proposal 
will  be  accomplished. 

(4)  Reservations  of  contract  authority 
for  preapproved  sites  may  only  be  made 
after  the  amount  of  authority  necessary 
for  pipeline  proposals  has  been 
determined. 

(5)  For  approvable  sites  in  Federally- 
assisted  urban  renewal  areas  (including 
unsold  land  in  closed  out  urban  renewal 
areas),  selection  of  the  proposal  may  be 
under  applicable  urban  renewal 
procedures,  subject  to  the  field  office 
approval.  For  sites  acquired  or  to  be 
acquired  with  Community  Development 
Block  Grant  funds  or  located  in  non- 
Federally-assisted  urban  renewal  areas, 
the  local  government  may  select  the 
proposal  in  accordance  with  a 
competitive  method  approved  by  the 
field  office  and  consistent  with  State 
law. 

(6)  For  approvable  sites  outside  those 
areas  set  forth  in  paragraph  (a)(5)  of  this 
section,  selection  of  the  proposal  will  be 
accomplished  by  the  field  office  by 
publishing  a  NOFA  requesting  proposals 
for  that  site  pursuant  to  §  880.304. 

(b)  Other  Categories.  Where  set- 
asides  are  made  for  projects  to  be 
owned  by  PHAs,  for  projects  to  be 
located  in  New  Communities  or  for  other 
purposes,  proposals  may  be  obtained  by 
invitation  or  other  appropriate  means, 
as  determined  by  the  field  office,  or  the 
New  Communities  Development 
Corporation  where  appropriate. 

Selection  procedures  may  be  modified, 
as  approved  by  the  Assistant  Secretary 
for  Housing,  to  meet  the  objectives  of 
the  set-asides.  Prior  to  submission  of 
proposals,  prospective  owners  will  be 
advised  of  the  modified  procedures. 

(c)  Proposal  Submissions  for  Special 
Categories  of  Projects.  Preliminary 
proposals  are  not  required  for  projects 
submitted  pursuant  to  paragraphs  (a)  or 

(b),  except  in  the  case  of  proposals 
under  paragraph  (a)(6)  of  this  section. 


The  first  proposal  submitted  for  such 
projects  may  be  a  final  proposal  in 
accordance  with  §  880.308. 

§  880.304  Publication  of  NOFA  and  receipt 
of  propoaais. 

(a)  After  determination  of  the  amount 
of  contract  authority  necessary  for 
pipeline  proposals  as  provided  in 

S  880.302,  and  any  commitments  of 
contract  authority  for  preapproved  sites 
as  provided  in  S  880.303,  the  field  office 
will  publicize  the  availability  of  the 
remaining  contract  authority,  if  any,  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  A  summary  notification  of  fund 
availability  (NOFA)  for  all  allocation 
areas  within  the  jurisdiction  of  the  field 
office  will  be  published  at  least  once  a 
week  for  two  consecutive  weeks  in  a 
newpaper(s)  of  general  circulation  in  the 
allocation  areas.  Specific  information 
for  each  allocation  area  will  be 
contained  in  a  detailed  NOFA  which 
will  be  provided  upon  request.  The 
detailed  NOFA  will  identify  the 
geographic  area  of  each  allocation  area 
for  which  contract  authority  is  available 
and  include  the  following  information 
for  each  area: 

(1)  The  contract  authority  available 
for  new  construction  and  the 
approximate  numbetr  of  units  for 
elderly,  non-elderly  and  large  non- 
elderly  families  that  the  contract 
authority  is  expected  to  support: 

(2)  The  first  and  last  dates  for 
acceptance  of  preliminary  proposals  for 
projects  for  elderly  families  and  the  first 
date  for  acceptance  of  proposals  for 
projects  for  non-elderly  families: 

(3)  The  fact  that  proposals  for  projects 
for  non-elderly  families  will  be  accepted 
at  any  time  after  the  initial  acceptance 
date  so  long  as  contract  authority 
remains  available,  and  that  all  such 
proposals  received  during  one  monthly 
period  will  be  processed  and,  if 
necessary,  ranked  against  each  other; 

(4)  The  fact  that  the  NOFA  will  be 
cancelled  for  an  allocation  area  when 
all  available  contract  authority  has  been 
or  is  expected  to  be  used  or  when  a 
decision  by  HUD  piirsuant  to  Section 
891.405  to  reallocate  any  unused 
contract  authority  has  been  made; 

(5)  The  fact  that  developer’s  packets 
for  each  allocation  area  and  type  of 
proposal  will  be  available  prior  to  the 
opening  date  for  submission  of 
proposals  and  that  information  and 
assistance  are  available  ftom  the  field 
office. 

(6)  A  listing  of  non-impacted 
juri^ictions  within  the  allocation  area 
for  which  a  marketing  plan  with  respect 


to  families  in  impacted  areas  will  be 
required  for  non-elderly  family  projects. 

(c)  Copies  of  the  detailed  NOFA  will 
be  provided  to  minority  and  fair  housing 
organizations  and  media  in  the 
allocation  area. 

(d)  Field  offices  may  issue  Conditional 
NOFAs  subject  to  the  sufficiency  of  the 
allocation  of  contract  authority. 

Proposals  received  in  response  to  a 
Conditional  NOFA  will  be  processed  in 
accordance  with  the  provisions  of 

S  880.306.  but  notifications  of  selection 
will  not  be  sent  until  contract  authority 
becomes  available  and  is  reserved. 

(e)  Proposals  will  be  accepted  by  the 
field  office  beginning  on  the  published 
opening  date  for  submission  and  may  be 
opened  for  review  immediately.  The 
contents  will  remain  confidential  until 
sent  by  the  field  office  to  the  A-95 
clearinghouses  or  local  government  for  - 
review  or,  in  the  case  of  projects  for 
elderly  families,  until  the  deadline  date 
has  passed,  whichever  is  earlier. 

S  880.305  Contents  of  preliminary 
proposal 

Each  preliminary  proposal  must 
contain: 

(a)  A  description  of  the  proposed 
housing,  including  sketches  of  the 
proposed  building,  unit  plans,  listing  of 
amenities,  esitmated  date  of  completion 
and  whether  it  will  be  completed  in 
stages,  and  other  information  requested 
in  Ae  developer's  packet 

(b)  Identification  and  description  of 
the  proposed  site,  site  plan  and 
nei^borhood,  and  evidence  of  site 
control  or  a  description  of  actions  likely 
to  result  in  site  control,  as  requested  in 
the  developer’s  packet; 

(c)  Evidence  that  the  proposed 
construction  is  permitted  by  current 
zoning  ordinances  or  regulations  or 
evidence  to  indicate  that  needed 
rezoning  is  likely  and  will  not  delay  the 
project; 

(d)  The  proposed  contract  rent  per 
unit,  including  an  indication  of  wUch 
utilities,  services  and  equipment  are 
included  in  the  rent  and  which  are  not 
For  those  utilities  and  services  whidi 
are  not  included,  an  estimate  of  the 
average  monthly  cost  for  each  imit  type 
for  the  first  year  of  occupancy. 

(e)  The  estimated  replacement  cost 
per  unit 

(f)  A  statement  describing  how  the 
proposal  is  consistent  with  any 
applicable  Housing  Assistance  Plan,  ~ 
and/or  Areawide  Housing  Opportunity 
Plan; 

(g)  Information  concerning 
displacement  of  site  occupants:  if  any 
displacement  will  occur;  Ae  number  of 
families,  individuals,  and  business 
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concerns  aETected,  by  race,  and  whether 
they  own  or  rent;  and  a  demonstration 
that  relocation  la  feasible.  In  die  case  of 
a  project  involving  acquisition  of  real 
property  by  a  PHA,  a  statement  as  to 
how  necessary  relocation  payments  will 
be  funded: 

(h)  A  Signed  certification  on  the 
prescribed  form  of  the  owner's  intention 
to  comply  with  Title  VI  of  the  Civil 
Rights  Act  of  IflM.  Title  Vm  of  die  Qvil 
Rights  Act  of 1966.  Executive  Order 
11063,  Executive  Order  11246,  and 
Section  3  of  the  Housing  and  Urban 
Development  Act  of 1688.  If  the 
proposed  project  is  to  be  located  widiin 
the  area  of  a  Housing  Assistance  Flan, 
include  certification  that  the  owner  rvill 
take  affirmative  action  to  provide  the 
opportunity  to  apply  for  rmits  in  die 
proposed  project  to  persons  expected  to 
reside  in  die  community  as  a  result  of 
current  or  planned  employment  as 
indicated  in  the  Housing  Assistance 
Plan.  If  the  proposed  project  is  a  non- 
elderiy  fomily  project  to  be  located  in  a 
non-impacted  juri^icdon,  include  a 
certificaUon  that  the  owner  wiU  comply 
with  the  requirements  for  marketing 
with  respect  to  families  in  impacted 
jurisdicdons  as  contained  in 

SS  880.30e(aM5)  and  88ae01(aH3). 

(i)  The  identity  of  the  owner, 
developer,  buildmr,  architect, 
management  agent  (and  other 
participants)  and  the  names  of  officers 
and  principal  members,  shareholders, 
investors,  and  other  parties  having  a 
substantial  interest;  the  previous 
participation  of  each  in  HUD  programs 
on  the  prescribed  HUD  form;  and  a 
disclosure  of  any  possible  conflict  of 
interest  by  any  ^  diese  parties  which 
would  be  a  violation  of  ^e  Agreement 
the  Contract  or  the  ACC,  if  any:  and 
information  on  the  qualifications  and 
experience  of  the  principal  participants; 

(j)  Ibe  proposed  financing  method 
and  proposed  terms  of  financing.  Fdr 
proposals  not  requesting  mortgage 
insurance,  written  evidence  of  review 
and  interest  by  a  lender,  including  a 
state  housing  finance  agency  or 
financing  agency  under  Part  811,  or  bond 
underwriter,  indicating  diat  the 
financing  is  likely  to  be  available  for  the 
proposed  project 

(k)  The  proposed  term  of  die  Contract 
and  ju8tifi<»tion  for  the  term,  in 
accordance  with  S  880.9G2;  and 

(l)  The  identity  of  the  contract 
administrator  entity  (PHA  or  HUD). 

§880.308  PrafcBinary  Evaluation  and 
TiitaicrtProraaalBi 

(a)  Preliminaiy  Evalaation. 

(1)  After  reoetyt  of  a  preHminary 
proposal  for  a  project  for  elderiy 


families  received  prior  to  foe  deadline 
date  in  foe  NOP  A,  the  field  office  wfll 
make  a  prefiminary  evaluation  of  foe 
proposal  in  accordance  with  paragraph 
(a)(3)  of  this  section.  Proposals  received 
after  the  deadline  date  be  returned 
unopened. 

(2)  After  receipt  of  a  preliminary 
proposal  for  a  project  fw  noneiderly 
families,  foe  fidd  office  wiU,  so  long  as 
contract  authority  remains  available, 
make  a  preliminary  evaluation  of  eadi 
sudi  proposal  in  accordance  with 
paragraph  (a)(3)  of  this  section. 

(3)  In  performing  foe  preliminary 
evaluation,  foe  field  office  wiU 
determine  whether  it  appears,  wlfoout 
field  review,  that: 

(i)  The  proposal  contains  all  of  foe 
required  documentation  in  foe  proper 
form:  and 

(ii)  The  proposal  is  responsive  to  and 
in  compliance  with  foe  requirements  of 
the  NOFA,  developer’s  pardcet,  and 
program  policies  and  regulations, 
including  Fair  Market  Rent,  replacement 
cost,  and  amenities  limitations. 

(4)  If  a  proposal  is  found  deficient  in 
accordance  with  paragraph  (aK3),  it  may 
be  rejected  If  a  (^ciency  is  minor,  or  if 
there  are  not  sufficient  proposals  to  use 
the  available  contract  authority,  foe 
field  office  may  request  correction  of  foe 
deficiency  within  a  specified  time 
period. 

(5)  If  the  proposal  is  not  deficient  or  if 
necessary  corrections  are  made  within 
the  time  limit  established  by  the  field 
office,  the  proposal  urill  be  considered  in 
accordance  with  paragraph  (b)  or  (c)  as 
appropriate. 

(b)  Selection  for  Technical 
Processing.  In  foe  event  the  number  of 
proposals  found  eligible  for  technical 
processing  exceeds  foe  nunfoer  that  the 
field  office  can  process  expeditiously, 
the  field  offioe  may  limit  the  proposals 
placed  into  technical  processing  to  those 
which  comprise  a  total  number  of  units 
approximately  equal  to  two  to  four  times 
the  number  of  units  whidi  can  be 
approved.  In  order  to  determine  which 
proposals  to  place  into  technical 
processing,  foe  field  office  will,  in  order 
to  eliminate  foe  excess,  rank  the 
proposals  by  household  type  (elderly 
family  and  nonelderiy  fa^y) 
considering  the  following  factors  and 
such  other  factors  as  may  have  been 
recommended  by  foe  field  office  and 
approved  by  foe  Assistant  Secretary: 

(1)  The  previous  experience  and 
qualificatipiis  of  the  owner,  developer, 
builder,  architect,  management  agent, 
and  other  participants  in  development, 
marketing  and  management  (particidariy 
of  non-elderly  farafly  housittg); 


(2)  Responsiveness  to  foe  preferences 
and  priorities  contained  in  any 
applicable  Housing  Assistance  Flan; 

(3)  The  current  availability  of  foe  site 
for  development  and  foe  availability  of 
utilities  and  services; 

(4)  The  permissiveness  of  current 
zoning; 

(5)  The  likelihood  of  financing  and  foe 
relative  speed  with  widch  a  firm 
financing  commitment  can  be  obtained; 
and 

(6)  the  relative  need  for  and  prior 
housing  assistance  to  the  jurisdiction  in 
which  the  housing  would  be  located. 
Preference  points  in  selection  of 
proposals  for  technical  processing  will 
be  given  to  small  projects  and  partially- 
assisted  pn^ects,  and  to  projects  not 
involving  foe  displacement  of  site 
occupants.  The  owners  of  proposals  not 
selected  for  tedmical  processing  will  be ' 
notified  that  their  prq[)oaals  will  not  be 
processed  fuifoer  and  will  not  be 
considered  for  selection  under  the 
provisions  of  Section  880.302.  One  copy 
of  each  proposal  will  be  retained  by  fop 
field  office. 

(c)  Technical  Processing. 

(1)  In  accordance  with  procedures 
in  24  CFR,  Part  Wl,  a  description  of  eadi 
proposal  proceeding  to  technical 
processing  will  be  sent  to  the  unit  of 
general  local  government  for  review  and 
comment.  In  accordance  with  OMB 
Circular  A-95,  a  copy  of  each  proposal 
will  also  be  sent  to  ^  A-6S  state  and 
areawide  clearin^ouses. 

(2)  Techidcal  processing  in  foe  field 
office  will  include  a  review  of  foe  rents  * 
(see  paragraph  (cK3)).  site,  design, 
experience  of  foe  owner  and  other 
participants,  local  government  and  A-85 
clearii^ouse  comments,  extent  of 
displacement  feasibility  of  foe  project 

as  a  whole  (including  financing  and 
marketability)  and  compliance  wifo  all 
applicable  standards  and  requirements. 
Amy  deficiencies  found  will  ^  treated  in 
the  same  manner  as  deficiencies  found 
during  preliminary  evaluation  (see, 
paragraph  (aX4)  of  this  section). 

(3)  The  field  office  will  evaluate 
proposed  rents  in  accordance  wifo 
Section  880.204(b)(2). 

(i)  If  the  propos^  rents  are  no  more 
than  foe  rents  determined  to  be 
comparable,  or  are  vrithin  110  percent  of 
comparable  for  small  and  partially- 
assisted  proposals,  foe  rents  will  be 
accepted. 

(ii)  If  the  proposed  rents  exceed  foe 
comparable  rents  by  not  more  than  10 
percent,  they  wiU  be  lentativeiy 
accepted  sifoject  to  cost  estiroation  at 
final  proposal  (see  Section  880 J06(a)) 
and  cost  certification  after  completion 
(see  Section  880.40S). 
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(iii)  If  die  proposed  rents  exceed  the 
comparable  rents  by  more  than  10 
percent,  the  field  office  may  either  reject 
the  proposal  or  tentatively  accept  rents 
at  110  percent  of  the  comparable  rents 
subject  to  cost  estimation  at  final 
proposal  and  cost  certification  after 
completion. 

(4)  Amenities  and  design  features  will 
be  reviewed  to  assure  that  they  do  not 
exceed  those  normally  provided  in 
modest  quality  housing  in  the  general 
area  of  the  proposed  project 

(d)  Proposals  Requiring  Mortgage 
Insurance.  Proposals  requiring  mortgage 
insurance  need  not  contain  more 
information  than  is  required  for  a 
preliminary  proposal  not  requiring 
mortgage  insurance.  Technical 
processing  of  such  proposals  will 
include  a  preliminary  determination  of 
eligibility  under  the  applicable  mortgage 
insurance  program.  If  such  proposals  are 
selected,  subsequent  processing  will  be 
in  accordance  with  S  880.308(b),  and 
applicable  mortgage  insurance 
requirements.  If  the  proposal  is 
ineligible  for  mortgage  insurance,  it  may 
be  rejected,  or  the  field  office  may 
request  the  owner  to  submit 
docmnentation  showing  availability  of 
an  alternative  method  of  financing. 

§  880.307  Selection  of  proposals  and  use 
of  remaining  or  additional  contract 
authority. 

(a)  All  of  the  proposals  foimd 
approvable  in  technical  processing  may 
be  selected  if  sufficient  contract 
authority  was  available  in  the  NOFA  or 
has  subsequently  become  available 
prior  to  selection.  In  no  case  will 
proposals  be  selected  prior  to 
completion  of  and  without  compliance 
with  the  final  allocation  plan. 

(b)  If  the  available  contract  authority 
is  insufficient  to  select  all  proposals 
found  approvable  in  technical 
processing,  all  approvable  proposals 
will  be  ranked  by  household  t^e 
(elderly  family  and  nonelderly  family). 
The  raidcing  factors  are:  rents;  site 
(including  minority  concentration 
considerations);  design;  previous 
experience  of  the  owner  and  other 
participants  in  development,  marketing 
and  management  (particiilarly  of  non¬ 
elderly  fa^y  housing);  comments  from 
the  A-85  clearinghouse  and  local 
government  and  responsiveness  to 
preferences  and  priorities  of  any 
applicable  Housing  Assistance  Plan 
and/or  Areawide  Housing  Opportunities 
Plan;  extent  of  displacement;  and 
feasibility  of  the  project  as  a  whole 
(including  likelihood  of  financing  and 
marketability).  Within  the  ranking  for 
nonelderly  fa^y  proposals,  preference 


points  will  be  given  to  small  projects 
and  partially-assisted  projects.  Any 
deviation  in  the  ranking  procedures  as 
set  forth  in  this  paragraph  and  the 
program  handbook  must  be  approved  by 
the  Assistant  Secretary  for  Housing. 

(c)  Owners  who  submit  proposals  will 
be  notified  in  writing  as  to  whether  their 
proposals  have  been  found  not 
approvable.  found  approvable  but  not 
selected,  or  selected.  Selection 
notifications  will  include  any  special 
conditions  or  requirements  applicable  to 
the  proposal.  Owners  who  are  notified 
of  the  selection  of  their  proposals  must 
notify  the  field  office  of  their  acceptance 
of  the  notihcation  within  the  time  period 
specified  in  the  notification  and  must 
submit  a  final  proposal  by  the  deadline 
stated  in  the  notification  unless  an 
extension  of  the  deadline  is  approved  by 
the  field  office.  Owners  of  proposals 
found  not  approvable  will  be  notified  of 
the  reason  for  the  finding.  One  file  copy 
of  each  proposal  will  be  retained  by  the 
field  office.  Proposals  found  approvable 
but  not  selected  will  be  retained  by  the 
field  office  for  reconsideration  when 
additional  contract  authority  becomes 
available  in  the  same  or  subsequent 
fiscal  years  (see  S  880.302). 

(d)  Units  of  general  local  government 
and  A-05  clearinghouses  notified  under  * 
Paragraph  880.306(c)  will  be  notified  of 
the  field  office’s  decision  regarding  the 
proposals  within  their  juris^ction. 

(e)  When  contract  authority  remains 
available  after  selection  of  proposals  for 
housing  ior  elderly  families,  or  after  a 
decision  is  made  to  reallocate  unused 
contract  authority  for  housing  for 
nonelderly  families,  or  additional 
contract  authority  becomes  available 
due  to  cancellation  or  recapture  of 
contract  authority  for  a  selected 
proposal,  or  due  to  the  assignment  of 
additional  contract  authority  within  the 
same  fiscal  year,  the  field  office  will 
determine  the  allocation  areas  and  types 
of  housing  for  which  the  contract 
authority  will  be  used  and  proceed  in 
accordance  with  §S  880.302, 880.303,  and 
880.304. 

8  880.308  Contents  of  final  proposaL 

(a)  Proposals  for  Uninsured  Projects. 
Final  proposals  for  all  projects  except 
those  requesting  mortgage  insurance 
will  contain: 

(1)  Preliminary  architectural  drawings, 
induding  site  plans,  landscape  plans, 
unit  plans,  general  floor  plans, 
elevations  at  the  prescribed  scale, 
outline  specifications  on  the  prescribed 
form  and  a  listing  of  amenities. 

(2)  A  statement  that  the 
documentation  submitted  with  the 
preliminary  proposal  as  required  by 


8  880.305  (b)  through  (g)  and  (i)  through 
(1)  has  not  changed  or  a  statement  of  the 
changes.  In  the  case  of  special 
categories  of  projects  submitted  in 
accordance  with  8  880.303(c),  the 
original  documentation  required  by 
8  880.305  (b)  through  (1)  must  be 
submitted. 

(3)  Description  of  the  terms  and 
conffitions  of  construction  and 
permanent  financing.,  induding  copies  of 
the  commitments  for  such  financing 
fi*om  a  lender  or  bond  underwriter,  or 
satisfactory  evidence  that  commitments 
will  be  forthcoming  before  execution  of 
the  Agreement  Copies  of  the  financing 
documents  should  also  be  furnished  if 
available;  otherwise,  they  must  be 
submitted  as  soon  as  possible  but  no 
later  than  with  the  working  drawings 
and  spedfications. 

(4)  For  proposals  for  projects  of  five 
units  or  more,  an  Affirmative  Fair 
Housing  Marketing  Plan. 

(5)  For  proposals  for  non-elderly 
family  projects  located  in  non-impacted 
juriscfictions,  a  marketing  plan  to 
achieve  occupancy  of  units  by  families 
residing  in  impacted  juriscictions.  The 
plan  must  be  consistent  with  HUD 
instructions  for  preparation  of  final 
proposals  and  other  requirements  set 
forffi  in  these  regulations.  The  marketing 
plan  must  include  marketing  activities 
directed  at  families  firom  impacted 
jurisdictions  for  purposes  of  achieving 
an  appropriate  level  of  initial  and 
subsequent  occupancy  by  such  families. 
The  activities  may  include:  information 
and  publidty;  recruiting  efforts  through 
local  and  community  organizations; 
transportation  and  other  assistance  for 
interested  applicants;  contacting 
families  on  existing  waiting  lists  or  lists 
developed  by  PHAs  or  other  agendes; 
and  other  activities  or  eflorts  as  agreed 
to  by  the  owner  and  HUD.  In  preparing 
the  plan,  consideration  will  be  given  to: 
the  extent  of  housing  need  among  lower 
income  fcunilies  in  impacted 
jurisdictions  as  compared  to  the  need  in 
non-impacted  jurisdictions  in  the  SMSA; 
the  likelihood  of  occupancy  by  families 
from  impacted  jurisdictions;  the  natiire 
and  extent  of  need  in  the  jurisdiction  in 
which  the  project  is  located;  the 
availability  of  public  transportation  and 
travel  time  between  the  project  site  and 
essential  facilities,  such  as  shopping, 
schools,  employment,  and  recreation; 
the  availability  of  other  non-elderly 
assisted  housing  in  the  jurisdiction  in 
which  the  project  is  located  and  in  other 
non-impacted  jurisdictions;  the  sizes 
and  ty^s  of  units  to  be  made  available; 
and  other  relevant  factors. 

(6)  For  proposals  for  projects  to  be 
located  within  the  jurisdiction  of  a  unit 
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of  general  local  government  with  a 
Housing  Assistance  Plan,  a  statement  of 
the  affimative  actions  the  owner 
intends  to  take  the  opportunity  to  apply 
for  units  in  the  proposed  project  to 
persons  expected  to  reside  in  the 
community  as  a  result  of  current  or 
planned  employment,  as  indicated  in  the 
Housing  Assistance  Plan.  Examples  of 
such  efforts  include:  participation  in 
regional  or  semi-regional  application 
pools;  establishment  of  a  referral  system 
with  PHAs  and  other  Section  8  owners 
and  managers  in  surrounding 
jurisdictions;  contacts  with  and 
provisions  of  information  about  the 
project  to  local  industries  and  their 
employees. 

(7)  Evidence  of  management 
capability,  a  proposed  management  plan 
and  certification  in  the  prescribed  form, 
a  copy  of  any  proposed  contracts  for 
management  services,  and  the  proposed 
form  of  lease  (see  §  880.606). 

(8)  An  indication  of  the  estimated  time 
for  completion  of  the  project  after  the 
Agreement  is  signed  and,  if  the  project  is 
to  be  completed  in  stages,  identification 
of  the  units  and  the  scheduled 
completion  of  each  stage. 

(9)  Estimates  in  the  HUD  prescribed 
form  of  the  replacement  cost,  operating 
expenses,  income,  and  debt  service, 
sufficient  to  enable  the  field  office  to 
determine  the  cost  justified  rent,  where 
required  under  {  880.204(b)(2).  The  cost 
estimate  must  indicate  and  reflect  any 
anticipated  benefits  from  land  write¬ 
down.  tax  abatement,  favorable 
financing  terms  and  similar  savings. 

(b)  Proposals  for  Insured  Projects. 

(1)  For  projects  requiring  mortgage 
insurance,  except  special  categories  of 
proposals  which  are  discussed  in 
paragraph  (b)(3),  the  complete  final 
proposal  will  consist  of  the  application 
for  firm  commitment,  plus  statements  in 
accordance  with  paragraphs  (a)(2),  (a)(6) 
and  (a)(8),  the  proposed  form  of  lease, 
and,  where  applicable,  the  marketing 
plan  required  by  (a)(5). 

(2)  Although  it  is  preferable  for 
projects  requiring  mortgage  insurance  to 
proceed  directly  fitim  preliminary 
proposal  to  the  application  for  Gim 
commitment/final  proposal  stage,  an 
owner  may  elect  to  submit  an 
application  for  SAMA  or  conditional 
commitment  first  In  these  cases,  no 
additional  documentation  other  than 
that  normally  submitted  for  the 
mortgage  insurance  processing  stage  is 
required.  SAMA  letters  or  conditional 
commitments  issued  for  mortgage- 
insured  projects  which  are  infeasible 
without  Section  8  assistance  will  be 
conditioned  upon  the  subsequent  review 


and  approval  of  the  application  for  firm 
commitment/final  proposal. 

(3)  In  the  case  of  special  categories  of 
proposals  submitted  in  accordance  with 
§  880.303  which  are  requesting  mortgage 
insurance,  the  first  proposal  may  be  an 
application  lor  con^tional  or  finn 
commitment  plus  the  proposed  form  of 
lease,  applicable  information  on  staging, 
if  any,  and  the  documentation  reqiiired 
by  §  880.305  (f),  (g),  (h),  (i)  (with  respect 
to  possible  conflicts  of  interest),  (k)  and 
0). 

S  880.309  Raviaw  of  final  proposala. 

(a)  All  final  proposals  will  be 
reviewed  for  compliance  with  program 
policies  and  standards.  Material 
deviations  from  the  preliminary 
proposal  will  be  reviewed  and  may 
cause  rejection  of  the  proposal. 

(1)  Preliminary  architectural  drawings 
will  be  reviewed  for  compliance  with 
amenity  standards.  In  addition,  HUD 
reserves  the  right  to  review  for 
conformance  with  the  HUD  Minimum 
Property  Standards,  adequacy  of  design 
for  tenant  security  and  efficiency  in 

^construction  and  design;  however,  HUD 
has  no  obligation  to  do  so  and  any  such 
review  or  non-review  will  not  constitute 
approval  as  to  these  standards. 

(2)  The  field  office  will  review  the 
projected  replacement  cost  to  assure 
compliance  with  the  limitations  of 

§  880.204(c)  in  effect  of  the  time.  The 
field  office  will  also  review  the 
proposed  rents  to  assure  that  the  rents 
are  within  the  limitations  of 
8  880.204(b)(1)  and  cost  justified,  where 
required  under  8  880.204(b)(2).  Cost 
justification  at  this  stage  wffi  consist  of 
a  review  by  the  field  office  of  the  cost 
and  expense  estimates  to  determine 
whether  the  estimates  justify  the  need 
for  rents  above  comparable  rents  based 
on  a  debt  service  calculation. 

(3)  Where  the  final  proposal  requests 
rents  higher  than  were  approved  with 
the  preliminary  proposal,  such  rents 
may  be  approved  only  afier  the  review 
required  in  paragraph  (a)(2).  In  addition, 
the  field  office  may  approve  the  request 
for  an  increase  only  if  it  determines, 
based  on  documentation  by  the  owner, 
that  the  need  for  increased  rents  is  due 
to: 

(i)  Factors  beyond  the  owner's  control 
wUch  could  not  reasonably  have  been 
foreseen  and  which  (A)  will  result  in 
substantial  delay  in  the  originally 
estimated  completion  date,  or  (B)  will 
result  in  substantial  cost  increases 
which  would  make  the  project 
infeasible. 

(ii)  Design  changes  approved  by  the 
field  office  which  are  necessary  Irecause 


of  additional  requirements  imposed  by 
governmental  agencies  or  HUD;  or 

(iii)  HUD-approved  changes  in  the 
method  or  terms  and  conditions  of 
financing. 

(b)  Each  Owner  will  be  notified  as  to 
whether  the  final  proposal  has  been 
approved,  rejected  or  could  be 
approved  with  the  submission  of 
additional  information  or  after 
correction  of  specified  deficiencies. 
Notifications  of  approval  will  indicate  a 
deadline  for  acceptance  of  the 
notification  and,  for  projects  not 
requiring  mortgage  insurance,  a  deadline 
for  submission  of  working  drawings  and 
architect’s  certifications. 

8  880.310  Submission  and  rsvisw  of 
working  drawings,  archttsct’s  certification 
and  rsquastad  changes. 

(a)  For  projects  which  do  not  involve 
mortgage  insurance,  working  drawings 
and  specifications  must  be  submitted  to 
the  field  office  for  review  after  approval 
of  the  proposal.  The  owner  must  also 
submit  an  architect’s  certification  in  the 
prescribed  form  that  the  drawings  and 
specifications  and  proposed 
construction  comply  with  the  HUD 
Minimum  Property  Standards,  local 
codes  and  ordinances,  and  zoning 
requirements.  The  working  drawings 
and  specifications  will  be  reviewed  for 
compliance  with  amenity  standards. 

Any  project  may.  at  HUD’s  option,  be 
reviewed  for  conformance  with  the  HUD 
Minimum  Property  Standards,  adequacy 
of  design  for  tenant  security  and 
efficiency  in  construction  and  design; 
however,  HUD  has  no  obligation  to  do 
so  and  any  such  review  or  non-review 
will  not  constitute  approval  as  to  these 
standards. 

(b)  Any  requests  for  rent  increases  or 
any  material  deviations  from 
preliminary  or  final  proposal  which  are 
submitted  with  the  working  drawings 
will  be  reviewed  in  the  same  manner  as 
required  injB  880.309(a). 

(c)  For  projects  involving  mortgage 
insurance,  working  drawings  are 
reviewed  as  part  of  the  review  of  the 
application  for  firm  commitment/final 
proposal 

8880.311  Execution  of  agreement  (and 
ACC,  if  applicable). 

(a)  Upon  receipt  of  the  working 
drawings  and  acceptance  of  the 
architect’s  certification  for  projects  not 
involving  mortgage  insurance,  or  at  the 
time  of  initial  endorsement  in  the  case  of 
projects  involving  mortgage  insurance: 

(1)  HUD  and  the  owner  will  execute 
the  Agreement  in  the  case  of  private- 
owner/HUD  and  PHA-owner/HUD 
projects;  or 
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(2)  HUD  and  the  PHA  will  execute  die 
ACC,  and  thereafter  the  WA  and  the 
owner  will  execute  the  Agreement  and 
HUD  will  approve  it,  in  the  case  of 
private-owner/PHA  projects. 

(b)  No  Agreement  will  be  executed 
unless  HUD  has  approved  die  financing 
for  the  project,  including  a  definite 
commitment  finm  a  lender,  and  the  final 
proposal  is  in  all  other  respects 
unconditionally  approved. 

(c)  In  die  case  of  non-elderly  family 
projects  located  in  non-impacted 
jurisdictions,  the  field  office  will 
prompdy  notify  PHAs  and  Community 
Development  Agencies  in  impacted 
jurisdictions  in  the  SMSA,  as  well  as 
any  metropoHtan-wide  clearinghouse,  ot 
fair  housing  organizations  where  diere  is 
no  metropolitan-wide  clearin^ouse,  of 
the  execution  of  the  Agreement;  die  size 
and  bedroom  distribution  of  the  jHtiject; 
and  the  expected  time  of  initial 
marketing  and  occupancy.  The 
notification  will  indicate  that  the 
agencies  will  be  contacted  again  by  die 
owner  for  referrals  of  families  from 
impacted  jurisdictions. 

Subpart  D— Construction  Period  and 
Cost  Cardffcadon 

S  SS0.401  Tknely  performanoe  of  work. 

(a)  After  execution  of  the  Agreement 
the  owner  most  proceed  promptly  with 
construction  as  provided  in  the 
Agreement  and  complete  die  project 
within  the  time  stated  in  the  Agreement 
If  the  owner  fails  to  start  diligendy 
continue  or  complete  construction,  the 
contract  administrator  will  have  the 
right  to  rescind  the  Agreement  or  take 
other  appropriate  action. 

(b)  Extensions  of  the  time  may  be 
granted  for  the  reasons  stated  in  the 
Agreement  However,  contract  rents  will 
be  increased  only  for  the  reasons  stated 
in  S  880.403. 

§  880.402  Inspections  during 
construction. 

(a)  All  projects  will  be  inspected  by 
HUD  periodically  to  determine 
compliance  with  Davis-Bacon  Act 
requirements. 

(b)  Projects  which  involve  HUD 
mortgage  insurance,  or  another  type  of 
financing  which  requires  HUS 
construction  inspection,  will  be  subject 
to  the  applicable  inspection 

"  requirements. 

(c)  A  review  to  determine  contractor 
compliance  with  equal  opportunity 
requirements  may  be  co^ucted  at  any 
time  during  the  construction  period. 


S  880.403  Increased  in  contract  rents  or 
utility  allowanoes  before  contract 
execution. 

(a)  Increases  in  contiract  rents  or 
utility  allowances  after  execution  of  the 
Agreement  and  prior  to  execution  of  the 
Contract  are  permitted  with  HUD 
approval  only: 

(1)  To  correct  substantial  errors  by 
HUD  in  the  original  processing  which 
would  otherwise  result  in  serious 
inequities: 

(2)  To  reflect  substantial  and 
necessary  changes  in  the  plans  and 
specifications  which  have  been 
approved  by  HUD  (no  optional 
betterments  may  result  in  rent 
increases): 

(3)  To  reflect  additional  costs  for 
interest  taxes,  hazard  insurance, 
mortgage  insurance  premiums,  and 
commitment  fees,  due  to  construction 
delays  excusable  under  the  Agreement 

(4)  To  reflect  additional  costs  which 
result  from  sew  requirements  imposed 
by  local  governments,  HUD  or  other 
Federal  agencies,  which  are  beyond  the 
control  of  the  owner,  which  have  been 
approved  by  HUD'and  vdiicfa  could  not 
have  been  anticipated  at  the  time  the 
Agreement  was  executed;  or 

(5)  To  reflect  increased  costs  which 
result  from  a  change  in  contractors 
which  is  necessary  because  the  original 
contractor  became  bankrupt  was 
terminated  by  the  o%vner  due  to 
inadequate  performance  or  abandoned 
the  job. 

(b)  Such  increases  will  be: 

(ij  Limited  to  the  amount  necessary  to 
cover  the  specific  cost  increase 
associated  with  the  applicable  item 
cited  in  paragraph  (a);  and 

(2)  Reviewed  and  approved  only  in 
accordance  with  the  Fair  Market  Rent 
and  rent  reasonableness  limitations  of 
8  880.204(b)  and  the  replacement  cost 
limitations  of  f  8e0.204(c)  all  in  effect  at 
the  time  of  the  review  of  the  request. 

(c)  All  requests  for  increases  must  be 
submitted  promptly  to  the  field  office  for 
review  as  sorm  as  the  need  for  the 
inovases  becomes  apparent. 

§88a404  Project  Conqiletioa 

(a)  Notification  and  Evidence  of 
Completion.  The  owner  must  notify 
HUD  and  the  mA.  where  the  PHA  is 
the  contract  administrator,  when  work  is 
completed  and  provide  HUD  with: 

(1)  A  set  of  as-built  drawings: 

(2)  A  certificate  of  occupancy  and  any 
other  official  approvals  necessary  for 
occupancy; 

(3)  A  certification  in  the  prescribed 
form  that  the  project  has  been  . 
completed  and  is  ready  for  occupancy  in 


accordance  with  the  requirements  of  the 
Agreement;  and 

(4)  For  projects  where  HUD 
construction  inspection  is  not  required 
during  construction,  a  certification  fiom 
the  inspecting  architect  in  the  prescribed 
form  which  states  that  the  project  has 
been  constructed  iii  accordance  with  the 
certified  work  drawings  and 
specifications,  HUD  Minimum  Property 
Standards,  local  codes  and  ordinances, 
and  zoning  requirements. 

(b)  Review  and  Inspection.  After 
receipt  of  the  notification  and  evidence 
of  completion,  HUD  will  review  the 
evidence  of  completi<m  for  adequacy 
and  will  inspect  die  {Hoject  to  determine 
whether  it  appears  that  the  project  has 
been  comple^  in  accordance  with  the 
Agreement 

(c)  Acceptance  of  the  Project 

(1)  If  HUD  determines  from  review 
and  inspection  that  the  project  (or  a 
stage  of  the  project)  has  been  completed 
in  accordance  i^th  the  Agreement,  the 
project  (or  stage)  will  be  accepted. 

(2)  If  there  are  any  items  of  delayed 
completion  which  are  minor  items  or 
which  are  incomplete  because  of 
weather  conditions,  and  in  any  case 
which  do  not  preclude  or  affect 
occupancy,  and  all  other  requirements 
of  the  Agreement  have  been  met,  the' 
project  (or  stage)  will  be  accepted.  An 
escrow  fund  determined  by  LffJD  to  be 
sufficient  to  assure  completion  for  items 
of  delayed  completion  i^l  be  required, 
as  well  as  a  written  agreement  between 
HUD  and  the  owner,  to  be  included  as 

an  exhibit  to  the  Contract,  specifying  the  > 
schedule  for  completion.  If  die  items  are 
not  completed  within  the  agreed  time 
period,  ffie  contract  administrator  may 
terminate  the  Contract  or  exercise  other 
rights  under  the  Contract 

(3)  If  other  deficiencies  exist,  HUD 
ivill  determine  whether  and  to  what 
extent  the  deficiencies  are  correctable, 
and  whether  the  contract  rents  should 
be  reduced.  The  owner  will  be  notified 
of  HUD’s  decision.  If  the  coirections 
required  by  HUD  are  possible,  HUD  and 
the  owner  will  enter  into  an  agreement 
for  the  correction  of  the  deficiencies.  If 
the  deficiencies  are  corrected  within  the 
period  of  time  allowed,  HUD  will  accept 
the  project 

(4)  Otherwise,  the  project  will  not  be 
accepted,  and  the  owner  and  the  PHA, 
where  applicable,  will  be  notified  with  a 
statement  of  the  reasons  for 
nonacceptance.  (However,  see 

8  880.S01(a)  for  action  where  evidence  of 
completion  is  acceptable  only  with 
respect  to  physical  completion  of  the 
project) 

(d)  Pending  Davis-Bacon  Act  Claims. 

If  there  are  pending  claims  under  the 
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provisions  in  the  Agreement  relating  to 
place  a  sufficient  amount,  as  determined 
by  HUD.  in  escrow  as  approved  by  HUD 
to  assure  such  payments.  The  amount 
withheld  may  be  disbursed  by  HUD  for 
and  on  account  of  the  owner  or  any 
subcontractor  to  the  employees  to  whom 
it  is  due. 

S  880.405  Cost  certification  and 
adjustment  of  contract  rents.  . 

(a)  As  soon  as  possible  after 
acceptance  of  the  project  by  HUD,  the 
owner  will  certify  the  actual  cost,  except 
in  the  case  of  partially-assisted  projects, 
and  submit  a  cost  certification  including 
the  unqualified  certificate  of  an 
Independent  Public  Accountant  to  HUD 
in  the  manner  and  form  prescribed  by 
HUD,  based  on  the  following  guidelines: 

(1)  Projects  which  involve  HUD 
mortgage  insurance  will  be  subject  to 
the  cost  certification  requirements  of  the 
applicable  insurance  program; 

<t2)  For  projects  not  insured  by  HUD,  a 
simplified  form  of  cost  certification  will 
be  completed  and  submitted; 

(3)  There  will  be  no  cost  certification 
submission  required  for  projects  with 
rents  that  are  equal  to  or  less  than 
comparable  rents  or  for  small  projects  or 
partially-assisted  projects;  and 

(4)  The  provisions  of  paragraphs  (a) 

(2)  and  (3)  do  not  preclude  the 
imposition  of  different  cost  certification 
requirements  appropriate  as  part  of 
project  financing  requirements  (such  as 
tax  exempt  financing  under  24  CFR,  Part 
811). 

(b)  The  cost  certification  for  projects 
with  rents  that  are  higher  than 
comparable  rents  will  be  subject  to 
review  by  HUD.  As  part  of  tlds  review, 
additional  documentation  may  be 
required. 

(c)  If  the  owner’s  certified  costs 
provided  in  accordance  %vith  paragraph 

(a)  of  this  section,  as  approved  by  HUD, 
are  less  than  the  cost  estimate  provided 
for  in  S  880.308^(9),  the  contract  rents 
will  be  reducecfaccordingly. 

(d)  If  the  contract  rents  are  reduced 
pursuant  to  paragraph  (c)  of  this  section, 
the  maximum  annual  Contract 
commitment  (and  the  Maximum  ACC 
commitment,  in  the  case  of  private- 
owner/PHA  projects)  will  be  reduced.  If 
contract  rents  are  reduced  based  on 
certification  after  Contract  execution, 
any  overpayment  since  the  effective 
date  of  the  Contract  will  be  recovered 
fi‘om  the  owner  by  HUD. 


Subpart  E— Housing  Asslstancs 
Payments  Contract 

9  880.501.  Tlw  contract 

(a)  Contract  The  Housing  Assistance 
Payments  Contract  sets  forffi  rights  and 
duties  of  the  owner  and  the  contract 
administrator  with  respect  to  the  project 
and  the  housing  assistance  payments.  It 
is  entered  into  upon  satisfactory 
completion  of  the  project.  If  the  field 
office  finds  that  the  evidence  of 
completion  is  acceptable  with  respect  to 
the  physical  completion  of  the  project 
including  the  certificate  of  occupancy 
and/or  other  official  approvals  required 
for  occupancy,  but  the  evidence  of 
completion  in  other  respects  is  not 
acceptable,  the  field  office  will,  upon 
request  by  the  owner,  execute  or 
approve  Qie  execution  of  the  Contract 
in  such  case,  however,  until  the 
remaining  evidence  of  completion  is 
submitted  to  and  found  acceptable  by 
the  field  office: 

(1)  The  contract  rent  for  the  purpose 
of  computing  housing  assistance 
payments  with  respect  to  any  unit  will 
be  the  monthly  amount  of  the  debt 
service  on  the  permanent  obligations 
attributable  to  the  unit,  and 

(2)  Rent-up  and  occupancy  will  be 
subject  to  such  conditions  as  the  field 
office  may  require. 

(b)  Effective  Date  of  Contract  The 
effective  date  of  the  Contract  may  be 
earlier  than  the  date  of  execution,  but  no 
earlier  than  the  date  HUD  inspects  and 
accepts  the  project,  except  as  provided 
in  paragraph  (a). 

(c)  Housing  Assistance  Payments  to 
Owners  under  the  Contract  The  housing 
assistance  payments  made  under  the 
Contract  are: 

(1)  Payments  to  the  owner  to  assist 
eli^ble  families  leasing  assisted  units, 
and 

(2)  Payments  to  the  owner  for  vacant 
assisted  units  (“vacancy  payments”)  if 
the  conditions  specified  in  §  880.610  are 
satisfied. 

The  housing  assistance  payments  are 
made  monthly  by  the  contract 
administrator  upon  proper  requisition  by 
the  owner,  except  payments  for 
vacancies  of  more  than  60  days  which 
are  made  semi-annually  by  the  contract 
administrator  upon  requisition  by  the 
owner. 

(d)  Amount  of  Housing  Assistance 
Payments  to  Owner.  (1)  The  amount  of 
the  housing  assistance  payment  made  to 
the  owner  of  a  unit  being  leased  by  an 
eligible  family  is  the  difference  between 
the  contract  rent  for  the  unit  and  the 
tenant  rent  payable  by  the  family. 

(2)  A  housing  assistance  payment  will 
be  made  to  the  owner  for  a  vacant 


assisted  unit  in  an  amount  equal  to  80 
percent  of  the  contract  rent  for  the  first 
60  days  of  vacancy,  subject  to  the 
conditions  in  §  880.611.  If  the  owner 
collects  any  tenant  rent  or  other  amount 
for  this  period  which,  when  added  to 
this  vacancy  payment,  exceeds  the 
contract  rent,  the  excess  must  be  repaid 
as  HUD  directs. 

(3)  For  a  vacancy  that  exceeds  60 
days,  a  housing  assistance  payment  for 
the  vacant  unit  will  be  made,  subject  to 
the  conditions  in  §  880.611,  in  qn  amoimt 
equal  to  the  principal  and  interest 
payments  required  to  amortize  that 
portion  of  the  debt  attributable  to  the 
vacant  unit  for  up  to  12  additional 
months. 

(e)  Additional  Housing  Assistance 
Payments  to  Families.  In  those  cases 
where  the  total  family  contribution  of  a 
family  leasing  an  assisted  unit  is  less 
than  the  utility  allowance  for  the  unit, 
the  difference  will  be  paid  to  the  family 
as  an  additional  housing  assistance 
payment.  The  Contract  will  provide  that 
the  owner  will  make  this  payment  on 
behalf  of  the  contract  adi^nistrator. 
Funds  for  this  purpose  will  be  paid  to 
the  owner  in  trust  solely  for  the  purpose 
of  making  the  additiond  payment 

§880.502  Tenn  of  contract 

(a)  Maximum  Term  (Except  for 
Mobile  Homes).  The  term  of  the 
Contract  will  be  for  the  total  number  of 
years  approved  by  the  field  office  within 
the  following  limits: 

(1)  For  assisted  imits  in  a  project 
financed  with  the  aid  of  a  loan  insured 
or  co-insured  by  the  Federal  government 
(except  for  units  in  a  co-insured  project 
owned  by  or  financed  by  a  loan  or  loan 
guarantee  firom  a  state  or  local  agency) 
or  a  loan  made,  guaranteed  or  intended 
for  purchase  by  the  Federal  government, 
the  maximum  term  is  20  years. 

(2)  For  units  in  a  project  financed 
other  than  as  described  in  paragraph 
(a)(1).  the  maximum  term  is  the  lesser  of 
(i)  the  term  of  the  project’s  financing 
(but  not  less  than  20  years),  or  (ii)  30 
years,  except  that  this  maximum  will  b« 
40  years  if  (A)  the  project  is  owned  or 
financed  by  a  loan  or  loan  guarantee 
from  a  state  or  local  agency.  (B)  the 
project  is  intended  for  occupancy  by 
non-elderly  families  and  (C)  the  project 
is  located  in  an  area  designated  by  HUD 
as  one  requiring  special  dancing 
assistance. 

(b)  Maximum  Term  for  Mobile 
Homes.  For  mobile  homes,  the  maximum 
initial  term  of  the  Contract  is  5  years, 
subject  to  renewal  by  the  owner  for 
additional  terms  of  not  more  than  5 
years  each  %vith  the  approval  of  the 
contract  administrator  (and  HUD  if  the 
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contract  administrator  is  a  PHA),  up  to  a 
maximum  total  term  of  20  years.  In  this 
paragraph,  the  term  “mobile  home” 
means  the  original  mobile  home  and  any 
replacement(s)  combined. 

(c)  Staged  Injects.  If  the  project  is 
completed  in  stages,  the  term  of  the 
Contract  must  relate  separately  to  the 
units  in  each  stage.  The  total  Contract 
term  for  the  units  in  all  stages,  beginning 
with  the  effective  date  of  the  Contract 
for  the  first  stage,  may  not  exceed  the 
overall  maximum  term  allowable  for 
any  one  unit  under  this  section,  plus  two 
years. 

1 880.503  Maximum  Annual  Commitment 
and  Project  Account 

(a)  Maximum  Annual  Commitment 
For  a  private-owner/HUD  or  PHA- 
owner/HUD  project  the  maximum 
annual  amount  that  may  be  committed 
under  the  Contract  is  the  total  of  the 
contract  rents  and  utility  allowances  for 
all  assisted  units  in  the  project  For  a 
private-owner/PHA  project  the 
maximum  annual  contribution  that  may 
be  contracted  for  in  the  ACC  is  the  tot^ 
of  the  contract  rents  and  utility 
allowances  for  all  assisted  units  plus  the 
HUD-approved  feb  for  PHA 
administration.  Where  the  PHA  is  a 
State  Housing  Finance  and  Development 
Agency,  the  maximum  total  annual 
contribution  will  not  include  a  fee 
payable  by  HUD  for  the  regular  costs  of 
administration  of  the  Contract  nor  will 
the  agency  be  eligible  for  a  fee  payable 
by  HUD  for  the  preliminary  costs  of 
administration  of  the  Contract  if  the 
amount  charged  for  the  permanent  loan 
by  the  agency  to  the  owner  ancillary  is 
greater  &an  the  agency's  cost  of 
borrowing  including  costs  of  servicing 
the  obligations,  suc^  as  trustee  fees, 
maintenance  of  books  and  accounts  and 
audit  expenses. 

(b)  Project  Account 

(1)  A  project  account  will  be 
established  and  maintained  by  HUD  as 
a  specifically  identified  and  segregated 
account  for  each  project.  The  account 
will  be  establish^  out  of  the  amounts 
by  which  the  maximum  anniial 
commitment  exceeds  the  amount 
actually  paid  out  under  the  Contract  or 
ACC  each  year.  Payments  will  be  made 
from  this  account  when  needed  to  cover 
increases  in  contract  rents  or  decreases 
in  tenant  rents  fon 

Housing  assistance  payments  (and 
fees  for  PHA  administration,  if 
appropriate),  and 

(ii)  Other  costs  specifically  approved 
by  the  Secretary. 

(2)  Whenever  a  HUD-approved 
estimate  of  required  annual  payments 
under  the  Contract  or  ACC  for  a  fiscal 


year  exceeds  the  maximum  annual 
commitment  and  would  cause  the 
amoimt  in  the  project  account  to  be  less 
than  40  percent  of  the  maximum,  HUD 
will,  within  a  reasonable  period  of  time, 
take  such  additional  steps  authorized  by 
Section  8(c)(6)  of  the  U.S.  Housing  Act 
of  1937,  as  may  be  necessary,  to  assure 
that  payments  under  the  Contract  or 
ACC  will  be  adequate  to  cover 
increases  in  Contract  rents  and 
decreases  in  tenant  rents. 

8  880 J04  Reduction  of  number  of  units 
covered  by  contract 

(a)  Limitation  on  Leasing  to  Ineligible 
Families.  Owners  may  not  lease  more 
than  10  percent  of  the  assisted  units  in  a 
project  to  ineligible  families  without  the 
prior  approval  of  HUD.  Failure  on  the 
part  of  the  owner  to  comply  with  this 
prohibition  is  a  violation  of  the  Contract 
and  grounds  for  all  available  legal 
remedies,  including  suspension  or 
debarment  from  HUD  progranu  and 
reduction  of  the  number  of  units  under 
the  Contract,  as  set  forth  in  paragraph 

(b)  of  this  section. 

(b)  Reduction  for  Failure  to  Lease  to 
Eligible  Fandlies.  If,  at  any  time 
be^nning  six  months  after  the  effetive 
date  of  the  Contract,  the  owner  fails  for 
a  continuous  period  of  six  months  to 
have  at  least  90  percent  of  the  assisted 
units  leased  or  available  for  leasing  by 
eligible  families,  HUD  (or  the  PHA  at  the 
dilution  of  HUD,  as  appropriate)  may, 
on  at  least  30  days'  notice,  reduce  the 
number  of  units  covered  by  the 
Contract  HUD  may  reduce  the  number 
of  units  to  the  number  of  units  actually 
leased  or  available  for  leasing  plus  10 
percent  (rounded  up).  This  reduction, 
however,  will  not  be  made  if  the  failure 
to  lease  units  to  eligible  families  is 
permitted  in  writing  by  HUD  under 
paragraph  (a)  of  this  section. 

(c)  Restoration.  HUD  will  agree  to  an 
amendment  of  the  ACC  or  the  Contract 
as  appropriate,  to  provide  for 
subsequent  restoration  of  any  reduction 
made  pursuant  to  paragraph  (b)  if:  ^ 

(1)  HUD  determines  that  the 
restoration  is  justified  by  demand, 

(2)  The  owner  otherwise  has  a  record 
of  compliance  with  his  obligation  under 
the  Contract  and 

(3)  Contract  authority  is  available. 

8  880.505  Contract  administration  and 
conversions. 

(a)  Contract  Administration.  For 
private-owner/PHA  projects,  the  HfiA  is 
primarily  responsible  for  administration 
of  the  Contract  subject  to  review  and 
audit  by  HUD.  For  private-owner/HUD 
and  PHA-owner  projects  HUD  is 
responsible  for  administration  of  the 


Contract  but  may  contract  with  another 
entity  for  die  performance  of  some  or  all 
of  its  contract  administration  functions. 

(b)  PHA  Fed  for  Contract 
A^inistration.  A  PHA  will  be  entided 
to  a  reasonable  fee.  determined  by 
HUD,  for  administering  a  Contract  ■ 
except  under  certain  circumstances  (see 
24  CFR  Section  883.203)  where  a  state 
housing  finance  agency  is  the  PHA  and 
finances  the  project. 

(c)  Conversion  of  Projects  from  One 
Ownership/Contractual  Arrangement  to 
Another.  Anjr  project  may  be  converted 
from  one  ownmship/contractual 
arrangement  to  ano Aer  (for  example, 
from  a  private-owner/HUD  to  a  private* 
owner/mA  project)  if: 

(1)  llie  owner,  the  PHA  and  HUD 
agree, 

(2)  HUD  determines  that  conversion 
would  be  in  the  best  interest  of  the 
project,  and 

(3)  In  the  case  of  conversion  from  a 
private-owner/HUD  to  a  private-ownery 
PHA  project,  contract  authority  is 
available  to  cover  the  PHA  fee  for 
administering  the  Contract 

8880506  Default  by  owner  (private- 
owner/HUD  and  PHA-owner/HUD  projects). 

The  Contract  will  provide: 

(a)  That  if  HUD  determines  that  the 
owner  is  in  default  under  the  Contract 
HUD  will  notify  the  owner  of  the  acdons 
required  to  be  taken  to  cure  the  default 
and  of  the  remedies  to  be  applied  by 
HUD  including  reduction  or  suspension 
of  housing  assistance  pasrments  and 
recovery  of  overpayments,  where 
appropriate;  and 

(b)  That  if  the  owner  fails  to  cure  the 
default  HUD  has  the  right  to  terminate 
the  Contract  or  to  take  other  corrective 
action. 

8  880.507  Default  by  PHA  and/or  owner 
(private-owner/PHA  projects). 

(a)  Rights  of  Owner  if  PHA  Defaults 
under  Agreement  The  ACC  and  the 
Agreement  will  provide  that  in  the 
event  of  failure  of  the  PHA  to  comply 
with  the  Agreement  with  the  owner  the 
owner  will  have  the  right  if  he  is  not  in 
default  to  demand  that  HUD  determine 
whether  a  substantial  default  exists. 
HUD  will  first  give  the  PHA  a 
reasonable  opportunity  to  take 
corrective  action.  If  HUD  determines 
that  a  substantial  default  exists,  HUD 
will  assume  the  PHA's  rights  and 
obligations  under  the  Agreement  and 
meet  the  obligations  of  tiie  PHA  under 
the  Agreement,  including  the  obligations 
to  enter  into  the  Contract 

(b)  Rights  of  Owner  if  PHA  Defaults 
under  Contract  The  ACC  and  the 
Ck)ntract  will  provide  that  in  the  event 
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of  faihtre  of  the  PHA  to  comity  with  the 
Contract  with  the  owner,  the  owner  will 
have  tfte  ri^t,  if  he  is  not  in  default  to 
demand  diat  HUD  determine  wheUier  a 
substantial  default  by  the  PHA  exists. 
HUD  will  first  give  the  PHA  a 
reasonable  opportunity  to  take 
corrective  action.  If  HUD  determines 
that  a  substantial  default  exists.  HUD 
will  assure  that  the  obligationa  of  the 
PHA  to  the  owner  are  met 

(c)  Rights  of  HUD  if  PHA  Defaults 
under  ACC.  llie  ACC  will  provide  that, 
if  the  mA  faib  to  comidy  with  any  of 
its  obligatioiis.  HUD  Btay  determine  that 
there  is  a  MibiAantial  default  and  require 
the  mA  to  assign  to  HUD  all  of  its 
rights  and  interests  uncter  the  Contract: 
howevw.  HUD  will  continue  to  pay 
annual  contrtbutiona  in  accordance  with 
the  terms  of  the  ACC  wid  the  Contract 
Before  determhiing  that  a  PHA  is  in 
substantial  default  HUD  will  give  the 
PHA  a  reasonable  opportunity  to  take 
corrective  action.  The  PHA’s  obligations 
include  enforcing  its  ri^ts  under  the 
Contract  in  the  event  of  a  default  by  the 
owner,  to  achieve  compliance  to  the 
satisfaction  of  HUD  or  to  terminate  die 
Contract  in  urhole  or  in  part  as  dirwted 
by  HUD 

(d)  Rights  of  PHA  and  HUD  if  Owner 
Defaults  und^  Contract.  The  Contract 
will  provide: 

(1)  That  if  die  PHA  determines  diat 
the  owner  is  in  default  under  the 
.Contract  the  MA  will  notify  the  owner, 
with  a  copy  to  HUD.  of  the  actions 
required  to  be  taken  to  cure  the  default 
and  of  the  remedies  to  be  applied  by  the 
PHA  including  abatement  of  housing 
assistance  payments  and  recovery  of 
overpayments,  where  appropriate:  and 

(2}  T^t  if  he  fails  to  cure  the  default 
the  PHA  has  the  right  to  terminate  the 
Contract  or  to  take  other  corrective 
action,  in  its  discretion  or  as  directed  by 
HUD.  If  the  PHA  is  the  lender,  the 
Contract  will  also  provide  that  HUD  has 
an  independent  right  to  determine 
whether  the  owner  is  in  default  and  to 
take  corrective  action  apd  apply 
appropriate  remedies,  except  that  HUD 
will  not  have  the  right  to  terminate  the 
Contract  without  proceeding  in 
accordance  with  paragraph  (c)  of  this 
section. 

Subpart  F— Management 

S  880.601  Responsibilillss  of  owner. 

(a)  Marketing.  (1)  The  owner  must 
commence  diligent  marketing  activities 
in  accordance  with  the  Agreement  not 
later  than  90  days  prior  to  the 
anticipated  date  of  availability  for 
occupancy  of  the  first  unit  of  die  project 


f2)  Marketing  must  be  done  in 
accordance  with  the  HUD-approved 
Affirmative  Pair  Housing  Meeting 
Plan  and  aK  Fair  Housing  and  Equal 
Opportunity  requirements.  The  purpose 
of  die  Plan  and  requirements  is  to  assure 
that  eligible  families  of  similar  income  in 
the  same  housing  market  area  have  an 
equal  opportunity  to  apply  and  be 
selected  for  a  unit  in  projects  assisted 
under  this  Part  reganfiess  of  their  race, 
color,  creed,  religion,  sex  or  nadonal 
origin. 

(3)  In  addition,  in  the  case  of  a  non- 
elderly  family  project  located  In  a  non- 
impacted  juris^cdon.  initial  and 
subsequent  mariceting  must  be  done  in 
accordance  with  the  HUD-approved 
plan  Cor  outreach  to  families  from 
impacted  jurisdictions.  Initial  mariceting 
to  such  families  must  commence  one 
month  before  the  initiation  of  mariceting 
to  families  living  in  non-Impacted 
jurisdictions.  However,  applications 
from  such  families  wiQ  not  be  accepted 
until  the  date  initiation  of  marketing 
to  other  families,  whicdi  date  will  also  be 
the  announced  date  for  acceptance  of 
applications  from  aU  families. 

(4)  At  the  time  of  Contract  execution, 
the  owner  must  submit  a  list  of  leased 
and  unleased  units,  with  justification  for 
the  unleased  units,  in  ordm  to  qualify  for 
vacancy  payments  for  the  unleased 
units.  (See  {(  8a0.501(c)  and  (d)  and 
$860,609.)  ^ 

(b)  Mana^ment  and  Maintenance. 
The  owner  is  responsible  for  all 
management  functions  (including 
selectkm  of  tenants,  reexaminaticm  of 
family  incomes,  evictions  and  other 
terminations  of  tenancy,  and  collection 
of  rents)  and  all  repair  and  maintenance 
functions  (including  ordinary  and 
extraordinary  maintenance  and 
replacement  of  capital  items).  All  these 
functions  must  be  performed  in 
compliance  with  aiqilicable  Equal 
Opportunity  requirements. 

(c)  Contracting  for  Services.  With 
HUD  approval,  the  owner  may  contract 
with  a  private  or  p<d>lic  entity  (except 
the  contract  administrator) 
performance  of  the  services  or  duties 
required  in  paragraphs  (a)  and  (b). 
However,  such  an  arrangement  does  not 
relieve  the  owner  of  responsibility  for 
these  services  and  duties. 

(d)  Submission  ofFinanciaJ  and 
Operating  Statements.  After  execution 
of  the  Contract  the  owner  must  submit 
to  the  contract  adminstrator. 

fl)  Within  60  da3r8  after  the  end  of 
each  fiscal  year  of  die  project  financial 
statements  for  die  proj^  audKed  by  an 
Independent  Public  Accountant  in  fte 
form  required  by  HUD.  and 


(2)  Other  statements  as  to  project 
operation,  financial  conditions  and 
occupancy  as  HUD  may  require 
pertinent  to  administration  for  the 
Contract  and  monitoring  of  project 
operations. 

(e)  Use  of  Project  Ponds.  Project  funds 
must  be  us^  for  the  benefit  of  the 
pit^ect,  to  make  required  deposits  to  the 
replacement  reserve  in  acco^ance  widi 
Sectkm  880.002(b),  and  to  provide 
distributions  to  die  owner  as  provided  in 
Section  880.206.  Any  remaining  project 
funds  must  be  deposited  with  the 
mortgagee  or  othm  HlH)-approved 
depository  in  a  residual  receipts 
account  Wldidrawals  from  this  account 
will  be  made  only  for  project  purposes 
and  with  the  approval  of  HUD.  In  the 
case  of  HUD-insured  projects,  the 
provisions  of  this  paragraph  will  apply 
in  lieu  of  the  otherwise  applicable 
mortgage  Insurance  provisions. 

$8801802  Project  reasrvesL 

(a)  Operating  Deficit  Escrow.  (1)  Prior 
to  the  execution  of  the  Contract  a  profit- 
motivated  owner  must  provide  an 
escrow,  in  die  form  of  cash,  and 
unconditional,  irrevocable  letter  of 
credit  or  other  negotiable  Instrument  to 
meet  any  potential  (^lerating  deficit 
during  ^e  eariy  yean  <A  project 
operation.  The  escrow  wil)  at  least  2 
percent  ai  the  total  replacement  cost  as 
determined  by  HUD.  This  does  not 
preclude  more  stringent  requirements 
that  may  be  imposed  as  part  of  HUD 
mortgage  kisurance  or  odier  project 
financing  requirements.  If  the  owner  is 
not  in  default  under  the  Contract  or 
project  mortgage,  one-half  of  the  unused 
escrow  will  be  released  to  the  owner  at 
the  end  of  the  project’s  third  fiscal  year 
after  the  Contract  becomes  effective  and 
the  remainder  will  be  released  at  the 
end  of  the  project’s  fourth  fiscal  year. 

(2)  Funds  will  be  held  by  the 
mortgagee  m  trustee  for  hondholders, 
and  may  be  drawn  from  the  escrow  and 
used  oidy  in  accordance  with  HUD 
guidelines  and  with  the  approval  of.  or 
as  directed  by,  HUD. 

(b)  Replacement  Reserve.  (1)  A 
re^acement  reserve  must  be  established 
and  maintained  in  an  interest-bearing 
account  to  aid  in  funding  extraordinary 
jnaintenance  and  repair  and 
replacement  of  capital  items.  An  amount 
equivalent  to  5  percent  of  total  housing 
expenses  for  elderiy  family  projects,  and 
7  percent  of  this  total  fw  projects  other 
then  those  designed  for  the  elderiy.  or 
any  higher  rate  as  required  HUD 
from  time  to  time,  will  be  deposited  in 
the  replacement  reserve  annually. 

(2)  The  reserve  must  be  built  up  to  and 
maintained  at  a  levri  determined  by 
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HUD  to  be  sufndent  to  meet  projected 
requirements.  Should  the  reserve 
acUeve  that  level,  the  rate  of  deposit  to 
the  reserve  may  be  reduced  with  the 
approval  of  HUD. 

(3)  All  earnings  including  interest  on 
the  reserve  must  be  added  to  the 
reserve. 

(4)  Funds  will  be  held  by  the  mortgage 
or  trustee  for  bondholders,  and  may  be 
drawn  from  the  reserve  and  used  only  in 
accordance  with  HUD  guidelines  and 
with  the  approval  of,  or  as  directed  by, 
HUD. 

(c)  In  the  case  of  HUD-insured 
projects,  the  provisions  of  this  section 
will  apply  in  lieu  of  the  otherwise 
applicable  mortgage  insurance  .  . 
provisions. 

(  880.603  Salactlon  and  admission  of 
tenants. 

(a)  ^plication.  The  owner  must 
accept  applications  for  admission  to  the 
project  in  the  form  prescribed  by  HUD. 
Both  the  owner  (or  designee)  and  the 
applicant  must  complete  and  sign  the 
application.  On  the  request  the  owner 
must  furnish  copies  of  all  applications  to 
HUD  and  the  PHA,  if  applicable. 

(b)  Determinatipn  of  Eligibility  and 
Selection  of  Tenants.  The  owner  is 
responsible  for  determining  whether  the 
applicant  is  eligible,  in  accordance  with 
24  CFR,  Parts  812  and  889,  and  for  the 
selection  of  families: 

(1)  In  establishing  criteria  for 
selection,  no  local  residency 
requirements  or  preferences  may  be 
used. 

(2)  If  owner  determines  that  the  family 
is  eligible  and  is  otherwise  acceptable 
and  units  are  available,  the  owner  will 
assign  the  family  a  unit  of  the 
appropriate  size  in  accordance  with 
HUD  standards.  If  no  suitable  unit  is 
available,  the  owner  will  place  the 
family  on  a  waiting  list  for  the  project 
and  notify  the  family  of  when  a  suitable 
unit  may  become  available.  If  the 
waiting  list  if  so  long  that  the  applicant 
would  not  be  likely  to  be  admitted  for 
the  next  12  months,  the  owner  may 
advise  the  applicant  that  no  additional 
applications  are  being  accepted  for  that 
reason. 

(3)  If  the  owner  determines  that  an 
appUcant  is  ineligible  on  the  basis  of 
income  or  family  composition,  or  that 
the  owner  is  not  selecting  the  applicant 
for  other  reasons,  the  owner  will 
promptly  notify  the  applicant  in  writing 
of  the  determination,  the  reasons  for  the 
determination,  and  that  the  applicant 
has  the  right  to  meet  the  owner  or 
managing  agent  in  accordance  with 
HUD  requirements.  WThere  the  owner  is 
a  PHA,  die  applicant  may  request  an 


informal  hearing.  If  the  PHA  determines 
that  the  applicant  is  not  eligible,  the 
PHA  will  notify  the  applicant  and 
inform  the  applicant  that  he  has  the  right 
to  request  a  review  by  HUD  of  the 
PHA’s  determination.  The  applicant  may 
also  exercise  other  rights  if  he  believes 
he  is  being  discriminated  against  on  the 
basis  of  race,  color,  creed,  religion,  sex, 
or  national  origin. 

(4)  Records  on  applicants  and 
approved  eligible  families,  which 
provide  racial,  ethnic,  gender  and  place 
of  previous  residency  data  requured  by 
HUD,  must  be  maintained  and  retained 
for  three  years. 

(c)  Income  Mix.  In  the  initial  renting 
of  assisted  units,  the  owner  must  lease 
at  least  30  percent  of  the  assisted  units 
to  very  low-income  families.  After  initial 
renting,  the  owner  must  use  his  best 
efforts  to  maintain  at  least  30  percent 
occupancy  by  very  low-income  families. 
In  addition,  at  all  times,  the  owner  will 
use  his  best  efforts  to  achieve  leasing  to 
families  with  a  range  of  incomes  so  that 
the  average  of  incomes  of  all  families  in 
occupancy  is  at  or  above  40  percent  of 
the  median  income  in  the  area. 

(d)  Reexamination  of  Family  Income 
and  Composition. 

(1)  The  owner  is  responsible  for 
reexamining  the  income  and 
composition  of  all  families,  including 
elderly  families,  at  least  once  each  year 
and,  upon  veriffcation  of  the  information 
provided  by  the  family,  making 
appropriate  adjustments  in  the  total 
family  contribution  in  accordance  with 
the  provisions  of  24  CFR,  Part  889.  The 
owner  will  adjust  tenant  rent  and  the 
housing  assistance  payment  in 
accordance  with  any  ^ange  in  total 
family  contribution.  The  owner  may 
schedule  reexaminations  at  intervals  of 
less  than  one  year  when  it  is  not 
possible  to  make  a  reasonable  estimate 
of  the  family's  income  for  a  full  year. 

(2)  If  the  family  reports  a  change  in 
income  or  other  circumstances  that 
would  result  in  a  decrease  of  total 
family  contribution  between  regularly 
scheduled  reexaminations,  the  owner, 
upon  receipt  of  verification  of  the 
decrease  in  income,  must  promptly 
make  appropriate  adjustments  in  the 
total  family  contribution.  Ihe  owner 
may  not  require  families  to  report 
increases  in  income  between  scheduled 
reexaminations. 

8  880.604  Tenant  rent 

The  tenant  rent  is  paid  directly  to  the 
owner  by  the  eligible  family  to  whom  as 
assisted  unit  is  leased  in  partial 
payment  of  the  contract  rent  It  is  equal 
to  the  family’s  total  family  contribution 
minus  any  utility  allowance  for  the  unit 


If  the  family’s  total  family  contribution 
is  less  than  the  utility  allowance  for  the 
unit  which  it  occupies,  the  tenant  rent 
payable  by  the  family  to  the  owner  is 
zero. 

8  880.605  Overcrowded  and 
underoccupied  units. 

If  the  contract  administrator 
determines  that  because  of  change  in 
family  size  an  assisted  unit  is  smaller 
than  appropriate  for  the  eligible  family 
to  which  it  is  leased,  or  that  the  unit  is 
larger  than  appropriate,  housing 
assistance  payments  with  respect  to  the 
unit  will  not  reduced  or  terminated  - 
until  the  eligible  family  has  been 
relocated  to  an  appropriate  alternative 
unit  If  possible,  the  owner  %vill,  as 
promptly  as  possible,  offer  the  family  an 
appropriate  unit  The  owner  may  receive 
vacancy  payments  for  the  vacated  unit 
if  he  complies  with  the  requirements  of 
8  880.610. 

8  880.606  Leas*  raquiramants. 

(a)  Term  of  Lease.  The  term  of  the 
lease  will  be  for  not  less  than  one  year. 
The  lease  may,  or  in  the  case  of  a  lease  . 
for  a  term  of  more  than  one  year  must 
contain  a  provision  permitting 
termination  on  30  days  advance  written 
notice  by  the  family. 

(b)  Form.  The  form  of  lease  must 
contain  all  required  provisions,  and 
none  of  the  prohibited  provisions 
specified  in  the  developer’s  packet  and 
must  conform  to  the  form  of  lease 
included  in  the  approved  final  proposal. 

8  880.607  Termination  of  tenancy  and 
modification  of  ieases. 

(a)  Entitlement  of  Families  to 
Occupancy. 

(1)  General.  The  owner  may  not 
terminate  any  tenancy  except  upon  the 
following  grounds: 

(1)  Material  noncompliance  with  the 
lease: 

(ii)  Material  failxire  to  carry  out 
obligations  under  any  state  landlord  and 
tenant  act  or 

(iii)  Other  good  cause. 

No  termination  by  an  owner  under 
paragraph  (b)(1)  (i)  or  (ii)  of  this  section 
will  be  valid  to  the  extent  it  is  based 
upon  a  lease  or  a  provision  of  State  law 
permitting  termination  of  a  tenancy 
solely  because  of  expiration  of  an  initial 
or  subsequent  renewal  term. 

(2)  Notice  of  Good  Cause.  The 
grounds  for  termination  cannot  be 
deemed  ’’other  good  cause”  under 
paragraph  (b)(l)(iii)  unless  the  owner 
has  given  the  fai^y  prior  notice  that  the 
grounds  constitute  a  basis  for 
termination  of  tenancy.  The  notice  will 

-  be  served  on  the  family  in  die  same 
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manner  u  that  provtcted  forteimiMtioo 
notice*  in  pan|^a|9t 

(3)  MahaHaf  Nonumpiiaaoe.  Material 
nonconpltaiioe  ivilh  the  leaae  will 
inclade:  «  " 

(i)  One  or  nuxe  aubalantiat  violationa 
of  the  leaae,  or 

(ii)  Repeated  minor  violations  of  die 
lease  wbidi  disrupt  the  Mvditlity^of  the 
project,  adversely  affect  the  he^th  or 
safety  of  any  person  or  the  li^  of  aiqr 
tenant  to  the  quiet  anjoynwnt  of  the 
leased  premises  and  rekted  project 
fadHtl^  Interfere  with  die  management 
of  the  prefect  or  have  an  adverse 
financial  efiect  on  the  project 
Nonpaymant  of  rant  or  any  other 
financed  obligation  due  ui^er  the  lease 
(including  any  portion  thereof)  beyond 
any  grace  period  permitted  under  State 
law  %vill  constitute  a  substantial 
violation  of  the  rental  agreement  The 
payment  of  rent  or  any  odier  financial 
obligation  due  under  die  lease  after  the 
due  date  but  within  die  grace  period 
permitted  under  state  law  will  constitute 
a  minor  violation. 

(b)  Termination  Notice. 

(1)  Requirements  of  Termination 
Notice.  The  owner’s  determination  to 
terminate  the  tenancy  must  be  in  writing 
and: 

(1)  State  that  the  tenancy  is  terminated 
on  a  specified  date; 

(ii)  State  the  reasons  for  the  owner’s 
action  widi  enou^  specificity  so  as  to 
enable  the  tenant  to  prepare  a  defense; 
and 

(iii)  Advjse  the  family  that  if  a  judicial 
proceeding  for  eviction  is  instituted  the 
family  may  present  a  defense;  and 

(ivf  Be  served  on  the  family  in  the 
manner  prescribed  by  paragraph  (cK2) 
of  this  section. 

(2)  Manner  <4  Service.  The  notice 
provided  for  in  paragraph  (c)(1)  of  this 
section  must  be  accomplished  by: 

(i)  Sending  a  letter  by  first  class  mail 
properly  stamped  and  addressed  to  the 
family  at  its  address  at  the  project  with 
a  proper  return  address,  and 

(ii)  Serving  a  copy  of  the  notice  on  any 
adult  person  answering  the  door  at  the 
leased  dwelling  unit  or  if  no  adult 
responds,  by  placing  the  notice  imder  or 
through  the  door. 

Service  will  not  be  deemed  effective 
until  both  notices  provided  for  in  this 
paragraph  have  been  acomplished.  The 
date  on  which  the  notice  will  be  deemed 
to  be  received  by  the  family  urill  be  the 
date  on  which  the  first  class  letter 
provided  for  in  this  paragraph  is  mailed 
or  the  date  on  which  the  notice  provided 
for  in  this  paragraph  is  properly  served, 
whichever  is  later. 

(3)  Time  of  Service.  When  a 
termination  notice  is  issued  according  to 


this  section  far  otfaergsodcawsc,  tiis 
notice  will  be«ffective,  and  M  will  so 
stain  at  tha  and  of  a  tens  and  in 
accordanoa  widi  tha  termiiiatioa 
proidafana  of  tibe  laaaa,  bat  in  no  caaa 
earlier  than  ao  days  after  loeaipt  by  fas 
family  of  the  notice.  When  the 
terminatioii  notice  ie  bas^  on  material 
nonconqdlaaca  wMb  the  lease  or 
material  failure  to  carry  out  obUgstions 
under  a  state  lamBord  and  tenant  act 
pursuant  16  paragraph  (I4(l)(i)  or  ^),  the 
time  of  service  shaD  be  fai  accord  witii 
the  lease  and  state  law. 

(4)  Specificity  of  Notice  in  Rent  Non¬ 
payment  Cases.  In  any  case  in  whidi'a^ 
tenancy  is  terminated  because  of  tijie 
family’s  failure  to  pay  rent,  a  notice 
stating  the  doHar  amount  of  the  balance 
due  on  the  rent  account  and  the  (fate  of 
the  computation  will  satisfy  tiie 
requirement  of  specificity  set  forth  in 
paragraph  (c)(l)(ii)  of  tiiis  sec^tion. 

(5)  Failure  of  Family  to  Ob^L  The 
failure  of  the  family  to  object  to  the 
termination  notice  %viB  not  constitute  a 
waiver  of  rights  to  contest  the  owner's 
actiem  in  any  judicial  proceeding. 

(6)  Limitations  on  Allegations  of  New 
Grounds.  In  any  judicial  acUion 
instituted  to  evict  the  family,  the  owner 
may  not  rely  on  any  grounds  which  are 
different  from  the  reasons  set  forth  in 
the  termination  notice  served  on  the 
family  according  to  this  sectiem. 

(c)  Modification  of  Lease. 
Notwithstanding  any  provision  of  this 
subpart,  the  owner  may,  %vith  the  prior 
approval  of  HUD,  modify  the  terms  and 
conditions  of  tiie  lease  effective  at  the 
end  of  the  initial  term  at  a  successive 
terra,  by  serving  an  appropriate  notice 
on  the  family,  togethw  with  the  offer  of 
a  revised  lease  or  an  addendum  revising 
the  existing  lease.  This  notice  and  offer 
must  be  served  on  the  family  in  the 
same  manner  as  proviefad  for  in 
paragraph  (c)f2)  and  must  be  received 
by  the  family  at  least  30  days  prior  to 
the  last  date  on  which  the  family  has  the 
right  to  terminate  the  tenancy  without 
being  bound  by  the  modified  terms  and 
conefitions.  The  family  may  accept  the 
modified  terms  and  conditions  by 
executing  the  offered  revised  lease  or 
addendum,  or  may  reject  the  modified 
terms  and  conditions  by  giving  the 
owner  written  notice  in  accordance  with 
the  lease  that  he  intends  to  terminate 
the  tenancy.  Any  increase  in  rent  will  in 
all  cases  be  governed  by  |  SSaoOQ.  and 
other  applicable  HUD  regulations. 

(d)  State  and  Local  Law.  Hds  section 
will  apply  in  conjunction  with  any  State 
and  locjal  landlo^  tenant  law. 


§880.60t  Sscurity  deposits. 

(a)  At  tbs  tine  of  the  inhial  execution 
of  the  faaea.  the  owner  will  requin  Mdi 
family  to  pay  a  eaianity  deposit  in  as 
amount  *<|a^  to  one  month’s  total 
fandfy  contrfcuthm  or  $Sft  whiefaever  is 
greater.  The  faonlf  is  expected  to  pay 
the  security  deposit  from  its  own 
resources  and/or  other  public  sourcea 
The  owner  may  collect  the  security 
deposit  on  an  installment  basis. 

(b)  The  owner  must  plaoe  the  security 
dep<)sits  in  a  segregate  interest* 
bearing  account  The  balance  of  this 
account  must  at  all  times  be  equal  to  the 
total  amount  collected  finun  Uxe  families 
then  in  occupancy,  plus  any  accrued 
interest  The  ovmer  must  comply  with 
any  applicable  State  and  local  laws 
concmlag  interest  payments  on 
security  deposits. 

(c) ln  (Mtto  to  bs  considered  for  the 
retwn  of  the  se(airity  deposit  a  family 
which  vacates  its  unit  will  provide  the 
owner  with  its  forwarding  address  or 
arrange  to  pick  up  tiie  refand. 

(d)  The  owner,  subject  to  State  and 
lo^  law  and  the  requirements  of  this 
paragraidi.  may  use  the  security  deposit 
plus  any  accru^  interest  as 
reimbursement  for  any  unpaid  family 
contribution  or  other  amount  which  the 
family  owes  under  the  lease.  Within  30 
days  after  receiving  notification  of  the 
family’s  forwarding  address,  the  owner 
must 

(1)  Refund  to  a  family  owing  no  rent 
or  other  amount  under  the  lease  the  full 
amount  of  the  security  (faposit  plus 
ac(7ued  interest 

(2)  Provide  to  a  family  owing  rent  or 
other  amount  under  the  lease  a  list 
itemizing  any  unpaid  rent  damages  to 
the  unit  and  estimated  costs  for  repair, 
along  with  a  statement  of  the  family’s 
rights  under  State  and  local  law.  If  the 
amount  which  the  owner  claims  is  owed 
by  the  family  is  less  than  the  amount  of 
the  security  deposit  plus  accrued 
interest  the  owner  must  refund  the 
unused  balance  to  the  family.  If  the 
owner  fails  to  provide  the  list  the  family 
will  be  entitled  tr>  the  refund  of  the  full 
amount  of  the  security  deposit  plus 
accrued  interest 

(e)  In  the  event  a  disagreement  arises 
coimerning  reimbursement  of  the 
security  deposit  tiie  family  will  have  the 
right  to  present  objections  to  the  owner 
in  an  informal  meeting.  The  owner  must 
keep  a  record  of  any  msagreements  and 
meetings  in  a  tenant  file  fex  inspection 
by  the  contract  administrator.  The 
procediuns  of  this  paragrafrii  do  not 
preclude  the  family  from  exercising  its 
rights  under  State  and  local  law. 

(f)  If  the  security  deposit,  including 
any  accrued  interest,  te  inroffident  to 
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reimburse  the  owner  for  any  unpaid 
tenant  rent  or  other  amount  which  the 
family  owes  under  the  lease,  and  the 
owner  has  provided  the  family  with  the 
list  required  by  paragraph  (d)(2),  the 
owner  may  claim  reimbursement  from 
HUD  or  the  PHA,  as  appropriate,  for  an 
amount  not  to  exceed  the  lesser  oh  ' 

(1)  The  amount  owed  the  owner,  or 

(2)  One  month's  contract  rent,  minus 
the  amount  of  the  security  deposit  plus 
accrued  interest 

Any  reimbursement  under  this  section 
will  be  applied  first  toward  any  impaid 
tenant  rent  due  under  the  lease.  No 
reimbursement  may  be  claimed  for 
unpaid  rent  for  the  period  after 
termination  of  the  tenancy. 

S  880.609  Ad)ustment  of  contract  rants. 

(a)  Annual  Adjustment  of  Contract 
Rents.  Contract  rents  will  be  adjusted 
on  the  anniversary  date  of  the  Contract 
in  accordance  with  24  CFR,  Part  888. 

(b)  Special  Additional  Adjustments. 
For  all  projects,  special  additional 
adjustments  will  be  granted,  to  the 
extent  determined  necessary  by  HUD.  to 
reflect  increases  in  the  actual  and 
necessary  expenses  of  owning  and 
maintaining  the  assisted  units  which 
have  resulted  from  substantial  general 
increases  in  real  property  taxes, 
assessments,  utility  rates,  and  utilities 
not  covered  by  related  rates,  and 
which  are  not  adequately  compensated 
for  by  annual  adjustments  under 
paragraph  (a).  The  owner  must  submit  to 
the  contract  administrator  required 
supporting  data,  financial  statements 
and  certifications. 


[cyOverall Limitation.  Any 
adjustments  of  contract  rents  and  utility 
allowances  for  a  unit  after  cost 
certification  must  not  result  in  material 
difierences  between  the  rents  charged 
for  assisted  units  and  comparable 
imassisted  units  except  to  the  extent 
that  the  differences  ejdsted  with  respect 
to  the  contract  rents  set  at  cost 
certification. 


S  880.610  Adjustment  of  utility 
allowances. 

The  owner  must  recommend  to  the 
contract  administrator,  in  connection 
with  annual  and  special  adjustments  of 
contract  rents,  and  at  other  times  if 
appropriate,  whether  and  to  what  extent 
the  utility  allowance  for  any  assisted 
unit  should  be  adjusted.  Whenever  a 
utility  allowance  for  a  unit  is  adjusted, 
the  contract  administrator  will  promptly 
notify  the  families  occupying  assisted 
units  and  make  a  corresponding 
adjustment  of  the  tenant  rent  and  the 
amount  of  the  housing  assistance 
payment  for  the  unit. 


8880.611  ConcHtions  for  receipt  Of 
vacancy  payments. 

(a)  General.  Vacancy  payments  under 
the  Contract  will  not  be  made  unless  the 
conditions  for  receipt  of  these  housing 
assistance  payments  set  forth  in  this 
section  are  fulfilled. 

(b)  Vacancies  During  Rent-up.  For 
each  assisted  unit  that  is  not  leased  as 
of  the  effective  date  of  the  Contract  the 
owner  is  entitled  to  vacancy  payments 
in  the  amount  of  80  percent  of  the 
contract  rent  for  the  first  60  days  of 
vacancy  if  the  owner. 

(1)  Conducted  marketing  in 
accordance  with  8  880.601(a)  and 
otherwise  complied  with  8  880.601; 

(2)  Has  taken  and  continues  to  take  all 
feasible  actions  to  fill  the  vacancy;  and 

(3)  Has  not  rejected  any  eligible 
apphcant  except  for  good  cause 
acceptable  to  die  contract  administrator. 

(c)  Vacancies  after  Rent-Up.  If  an 
eli^ble  family  vacates  a  unit,  the  owner 
is  entided  to  vacancy  payments  in  the 
amount  of  80  percent  of  Ae  contract  rent 
for  the  first  60  days  of  vacancy  if  the 
owner. 

(1)  Certifies  that  he  did  not  cause  the 
vacancy  by  violating  the  lease,  the 
Contract  or  any  applicable  law; 

(2)  Notified  Ae  contract  administrator 
of  the  vacancy  or  prospective  vacancy 
and  the  reasons  for  the  vacancy 
immediately  upon  learning  of  the 
vacancy  or  prospective  vacancy; 

(3)  Has  fulfilled  and  continues  to 
fulfill  the  requirements  specified  in 
8  880.601(a)(2)  and  (3)  and 

8  880.611(b)(2)  and  (3);  and 

(4)  For  any  vacancy  resulting  fi*om  the 
owner's  eviction  of  an  eligible  family, 
certifies  that  he  gave  the  family  written 
notice  of  the  proposed  eviction,  stating 
the  grounds  and  advising  the  family  that 
it  had  10  days  to  present  objections  to 
the  owner. 

(d)  Vacancies  for  Longer  than  60 
Days.  If  an  assisted  unit  continues  to  be 
vacant  after  the  OO^lay  period  specified 
in  paragraph  (b)  or  (c).  Ae  owner  may 
apply  to  receive  additional  vacancy 
payments  in  an  amount  equal  to  the 
principal  and  interest  payments  required 
to  amortize  that  portion  of  the  debt 
service  attributable  to  the  vacant  unit 
for  up  to  12  additional  months  for  the 
unit  if: 

(1)  The  unit  was  in  decent,  safe  and 
sanitary  condition  diuing  the  vacancy 
period  for  which  payments  are  claimed; 

(2)  The  owner  has  fulfilled  and 
continues  to  fulfill  the  requirements 
specified  in  paragraphs  (b)  or  (c),  as 
appropriate;  and 

(3)  Tbe  owner  has  demonstrated  to 
the  satisfaction  of  HUD  that 


(i)  For  the  period  of  vacancy,  the 
project  is  not  providing  the  owner  with 
revenues  at  least  equal  to  project 
expenses  (exclusive  of  depreciation), 
and  the  amount  of  payments  requested 
is  not  more  than  the  portion  of  die 
deficiency  attributable  to  the  vacant 
unit,  and 

(ii)  The  project  can  achieve  financial 
soundness  within  a  reasonable  time. 

(e)  Prohibition  of  Double 
Compensation  for  Vacancies.  The 
owner  is  not  entided  to  vacancy 
payments  for  vacant  units  to  the  extent 
he  can  collect  for  the  vacancy  from 
other  sources  (such  as  security  deposits, 
payments  under  §  880.608(f),  and 
governmental  payments  under  other 
programs). 

8  880.612  Ravfaws  during  management 
period. 

(a)  After  the  effective  date  of  the 
Contract  the  contract  administrator  %vill 
inspect  the  project  and  review  its 
operation  at  least  annually  to  determine 
whether  the  owner  is  in  compliance  with 
the  Contract  and  the  assisted  units  are 
in  decent  safe  and  sanitary  condition. 

(b)  In  addition,  for  private-owner/ 
PHA  projects,  HUD: . 

(1)  Will  review  the  HlA’s 
administration  of  the  Contract  at  least 
annually  to  determine  whether  the  PHA 
is  in  compliance  with  the  Contract  and 

(2)  May  independendy  inspect  project 
operations  and  units  at  any  time. 

(c)  Equal  Opportunity  reviews  may  be 
conducted  by  HUD  at  any  time. 

Authority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d));  Section  5(b),  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437c(b)).  (Section  7(o) 
of  the  Department  of  HUD  Act  42  U.S.C 
3535(o),  Action  324  of  the  Housing  and 
Community  Development  Amendments  of 
1978)  ■ 

Issued  at  Washington,  D.C.,  May  4, 1979. 
Lawrence  B.  Simons, 

Assistant  Secretary  far  Housing — Federal 
Housing  Commissioner. 

|FR  Doc.  19-16222  Filed  6-11-79;  8:45  am] 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


Tlw  following  agencies  have  agreed  to  publish  all 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 


This  is  a  voluntary  program.  (See  OFR  NOTICE 
FR  32914,  August  6,  1976.) 


Tessilsy 


DOT/COAST  GUARD 


USDA/ASCS 


OOT/OOAST  GUARD 


-URM/ASCS 


DOT/NHTSA 


USDA/ APHIS 


DOT/NHTSA 


USQA/APHIS 


DOT/FAA 


USDA/FNS 


DOT/FAA 


USDA/FNS 


DOT/OHMO 


USDA/FSQS 


DOT/OHMO 


USDA/FSQS 


DOT/OPSO 


USDA/REA 


DOT/OPSO 


USDA/REA 


CSA 


MSPBVOPM* 


CSA 


fispBvopir 


LABOR 


LABOR 


HEW/FDA 


HEW/FDA 


Documents  normaHy  scheduled  tor  publication  on 
a  day  that  wiH  be  a  Federal  holiday  will  be 
published  the  next  work  day  foHowi^  the 
holiday. 


Comments  on  this  program  are  still  invited. 
Comments  should  be  submitted  to  the 
DayKrf-the-Week  Program  Coordmator.  Office  of 
the  Federal  Register,  National  Archives  and 
Records  Service,  General  Services  Administration, 
Washington,  D.C.  20408 


*NOTE:  As  of  January  1.  1979,  Ilia  MarR 
Systama  ProtacUon  Board  (M9PB)  and  Bw 

vfficv  Of  i^OiOOfinoi  MonoyOfiioffi  wM 

pubMi  on  tha  Tnaaday/Frtday  achadala. 
(II8PB  and  OPM  aaa  auccaaeor  ageocias  to 
tha  CIvI  Sarvica  Conwnlaalort) 


REMINDERS 


The  items  in  this  list  were  editorially  compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or  exclusion  from  this  list  has  no  legal 
significance.  Since  this  list  is  intended  as  a  reminder,  it  does  not 
indude  effective  dates  that  occur  within  14  days  of  puMcatioa 

Rules  Going  Into  Effect  Today 

TREASURY  OEPARTMENT 

Currency  Comptroller — 

22388  4-13-79  /  Leasing  of  personal  property  by  national  banks; 

interpretive  ruling 

List  of  PubRc  Laws 

Last  Luting  June  7, 1979 

This  is  a  continuing  list  of  public  bills  from  the  current  session  of 
Congress  which  have  become  Federal  laws.  Ibe  text  of  laws  is  not 
published  in  the  Federal  Register  but  may  be  ordered  in  individual 
pamphlet  form  (referred  to  as  “slip  laws")  from  the  Superintendent 
of  Dociunents,  U.S.  Government  luting  Office,  Washington.  D.C. 
20402  (telephone  202-375-3030). 

KR.  3404  /  Pub.  L.  96-18  To  amend  the  Federal  Reserve  Act  to 

authorize  Federal  Reserve  banks  to  lend  certain  obligations 
to  the  Secretary  of  the  Treasury  to  meet  the  short-term  cash 
requirements  of  the  Treasury,  and  for  other  purposes.  (June 
8, 1979;  93  Stat.  35)  Price  $.60. 


THE  FEDERAL  REGISTER:  WHAT  IT  IS 
AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 

WHO:  The  Office  of  the  Federal  Register. 

WHAT:  Free  public  briefings  (approximately  2%  hours) 

to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations.  . 

2.  The  relationship  between  Federal  Register 
and  the  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 


WHY:  To  provide  the  public  wiA  access  to 

information  necessary  to  lesearcfa  Federal  ^ 
agency  regulations  vHiich  tfireotly  afreet 
them,  as  part  of  the  General  Services 
Administration's  efforts  to  encourage  public 
participation  in  Government  actions,  lliere 
will  be  no  discussion  of  specific  agency 
regulations. 

WASHINGTON,  D.C. 

WHEN:  July  B  at  9  a.m. 

(identical  sessions). 

-  WHERE:  Office  of  the  Federal  Register,  Room  9409, 1100  L 
Street  NW..  Washington,  D.C. 

RESERVATIONS:  Call  Mike  Smith.  Workshop 
*  Coordinator,  202-523-S2SS. 

BOSTON,  MASSACHUSETTS 

VfHEN:  June  14,  at  9:30  ajn.  (identical  sessioiu). 

WHERE:  John  F.  McCormack  Federal  Building,  Conference 
Room  208,  Boston. 

RESERVATIONS:  Call  James  Mullen,  817-223-2868. 


LOS  ANGELES,  CALIFORNIA 

WHEN:  June  28  and  20  at  OKX)  a.m.  (identical  sessions). 
WHERE:  Federal  Building,  Amy  Corps  of  Engineers 

Conference  Room  7412, 300  N.  Los  Angeles  Street 
RESERVATIONS:  Federal  Information  Center, 
213-688-3800. 

SAN  FRANCISCO,  CALIFORNIA 

WHEN:  June  28  and  29  at  SHOO  a.m.  (identical  sessioiu). 
WHERE:  Federal  Building,  Room  2007.  450  Golden 
Gate  Avenue 

RESERVATIONS:  Call  Mike  Modena  or  Judy  Barbe^ 

Federal  Executive  Board,  415-658-0250. 


